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Los Angeles Cimes

Cheney Gave Order to Shoot Down Jets

9/11 commission staff seems to question whether Bush OKd the command.
Fighter pilots never received the vice president’s directions.

June 18, 2004
Esther Schrader — Times Staff Writer

WASHINGTON — Vice President Dick Cheney was huddled with top U.S. officials in a
bunker below the White House on the morning of Sept. 11, 2001, when a military
aide told him that a hijacked aircraft was 80 miles from Washington and closing in
fast. The aide needed to know: Did Cheney want to give warplanes scrambled over
Washington orders to shoot it down?

Cheney did not hesitate. He authorized fighter aircraft “to engage the inbound
plane.”

In the decision to issue a lethal order without precedent in American history —
to shoot down a plane filled with American civilians — Cheney both struggled with
the confusion of that morning and personified it, according to a staff report issued
Thursday by the national commission investigating the terrorist attacks.

The order given by Cheney was never received by the fighter pilots, and, in the
end, it came too late to interrupt the assault.

Perhaps in his haste to act — President Bush was in Florida at the time — Cheney
might have shortcut White House protocol, the report said. The normal chain of
command for military “engage” orders goes from the president to the secretary of
Defense, and not through the vice president, it said.

Although Cheney said he conferred with the president before giving the order, the
commission staff could not confirm that a phone call took place in that time frame.
Several minutes after giving the order, Cheney informed Defense Secretary Donald
H. Rumsfeld that he had done so.

“So we’ve got a couple of aircraft up there that have those instructions at the
present time?” Rumsfeld asked.

“That is correct,” Cheney replied. “And it’'s my understanding they’ve already
taken a couple of aircraft out.” That understanding turned out to be mistaken.

By then, three hijacked airliners had already been crashed into the World Trade
Center and the Pentagon. The airliner Cheney ordered shot down had already been
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forced by passengers to crash in a Pennsylvania field. And another seemingly hostile
aircraft turned out to be a medevac helicopter, headed to the Pentagon.

The events at the White House underscored the chaotic nature of a day that was
filled with events the nation had never encountered and was not prepared to meet,
the report said.

Just before 9 that morning, Cheney was seated in his White House office for a
meeting with his speechwriter when an aide came in and told him to turn on the
television. A plane had just struck the World Trade Center.

“The vice president was wondering ‘how the hell a plane could hit the World
Trade Center’ when he saw a second aircraft strike the South Tower,” according to
the commission staff report.

After that, things started happening quickly. According to accounts Cheney had
given earlier, he called Condoleezza Rice, national security advisor; Mary Matalin, his
top aide; and other advisors to his office. The group was interrupted by Secret Service
agents, who grabbed Cheney and moved him “very rapidly” down several flights of
stairs to a tunnel deep under the White House.

Halfway down the tunnel was a secure telephone, a bench and a television.
Cheney asked to speak to the president. By the time the call was connected, accord-
ing to the report, Cheney had flipped on a television to see smoke pouring out of the
Pentagon.

With his wife, Lynne, who had been brought to the bunker by Secret Service
agents, at his side Cheney told Bush of the three planes missing and of the hit on
the Pentagon. In what would be the first of a series of counsels, he urged Bush not
to return to Washington.

Bush had resisted the idea of staying away, according to the commission’s chro-
nology. But Cheney was persuasive. After the two got off the phone, Air Force One
would take off from a Florida airport with no destination in mind, its only instructions
to get airborne and fly high and fast enough to reach safety.

From the command conference room in the bunker, according to witnesses,
Cheney quickly sought to take charge.

Cheney has told the commission that during one call to Bush, moments after
he arrived at the command center, he asked the president to decide on the rules
of engagement for combat planes being deployed over Washington. Bush said he
authorized that hijacked planes be shot down.

But the commission staff seemed to question whether the call took place. Its
report noted that there were no logs of that phone call between Cheney and Bush.
“Others nearby who were taking notes, such as the vice president’s chief of staff,
[I. Lewis] Scooter Libby, who sat next to him, and Mrs. Cheney, did not note a call
between the president and vice president immediately after the vice president
entered the conference room,” the report said.

Lee H. Hamilton, co-chairman of the Sept. 11 commission, told reporters “there’s
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no documentary evidence” that Cheney conferred with Bush before issuing the shoot-
down order.

“And the only evidence you have is the statement of the president and the vice
president, which was that the president gave the order to shoot down,” Hamilton said.

Among those at the conference table in the bunker was White House Deputy
Chief of Staff Joshua Bolten.

According to the commission report, Bolten watched the exchanges between
Cheney and his military aide as they monitored the progress of what they thought
was United Airlines Flight 93. The jet actually had crashed in Pennsylvania at 10:03
a.m., but military officials did not learn of the crash until later.

Sometime between 10:10 a.m. and 10:15 a.m., the Cheney aide said the aircraft
was 80 miles out and Cheney was asked for authority to shoot down the plane. He
issued the order, the commission staff said. Minutes later, the military aide reported
that the plane was 60 miles out and Cheney again was asked for authorization.
Again, he said yes.

“And after what he called ‘a quiet moment,” [Bolten] suggested that the vice
president get in touch with the president and confirm the engage order.” The vice
president is logged, at 10:18 a.m., as making a two-minute call to the president that
obtained that confirmation.

Bolten, the report noted, “said he had not heard any prior conversation on the
subject with the president.”

Cheney’s group got word later that a plane was down in Pennsylvania, and people
in the conference room wondered whether it had been shot down at Cheney’s direc-
tion, according to the report.

About 10:30 a.m., officials with Cheney began getting reports of another hijacked
plane, five to 10 miles out. Cheney issued yet another order to engage the aircraft,
but it turned out to be the medevac helicopter.

Meanwhile, in the skies over Washington, two F-16s, scrambled from Virginia’'s
Langley Air Force Base, were armed and under the control of the North American
Aerospace Defense Command. But the Langley pilots were never told why they were
sent up.

“In short, while leaders in Washington believed the fighters circling above them
had been instructed to ‘take out’ hostile aircraft, the only orders actually conveyed to
the Langley pilots were to ‘ID type and tail’ “ — identify the aircraft and follow them,
the commission concluded.

In the absence of clear guidance, the pilots didn’t know what to think.

At one point they thought they were looking for an incoming Russian missile.

“I reverted to the Russian threat,” the lead pilot told the commission staff. “I'm
thinking, cruise missile threat from the sea. You know you look down and see the
Pentagon burning and | thought, the bastards snuck one by us.... You couldn’t see
any airplanes, and no one told us anything.”
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Soon after, Cheney told Rumsfeld of his mistaken belief that “a couple” of planes
had been shot down.

Rumsfeld replied: “We can’t confirm that. We're told that one aircraft is down but
we do not have a pilot report that they did it.”

Copyright © 2004. Los Angeles Times. Reprinted with permission.
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Shooting Down a Hijacked Plane:
Killing a Few to Save the Lives of
Many

he devastating tragedy of 9/11 introduced to the world a frightening new

form of terrorism — the use of hijacked planes as torpedoes to blow up
crowded buildings and skyscrapers, 9% x1n. The dreadful prospect of another
9/11-style attack gives rise to the difficult and ever so painful moral and halachic
question of whether a hijacked plane may be blown up to save the civilians in the
targeted building. If it is certain that the hijackers are steering the plane toward
a building, would it be permissible, forbidden, or obligatory to fire a missile at
the plane, killing the innocent passengers on board for the sake of saving the
lives of the people down below?

I. Killing One to Save Many

Our point of departure in addressing this question is the Mishna’s discussion
in Terumos (8:12) regarding a case in which enemies demand that the Jews in
a town hand over a woman for them to rape, warning that they will otherwise
rape all the women in the town. The Mishna rules that in such a case, the towns-
people should refuse; they may not hand a woman over to the enemy even at
the expense of the defilement of all of the town’s women.

The Tosefta in Terumos (7:23) addresses the similar case of enemies who
demand that the Jews hand over one person to be killed, warning that they will
otherwise kill all of the townspeople. In such a case as well, the Tosefta rules that
the townspeople should refuse and submit themselves to murder rather than
hand over a fellow Jew. However, the Tosefta then proceeds to note a critical dis-
tinction: “§12 197 YR 10Y 1M 191 12 YAWY 1TV 10 oY M TN or Yar.” The Tosefta
rules that if the enemy identifies a particular Jew by name and demands that he
or she be handed over to be killed, then the townspeople should acquiesce. The
Tosefta points to the example of Sheva ben Bichri, a man who led a failed revolt
against King David. Sheva sought refuge from David’s forces in the town of Avel
Beis Maacha, and Yoav, David’s general, demanded that the townspeople hand
him over. In such a case, the Tosefta rules, the townspeople should hand over
the wanted person in order to spare the rest of the city.
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The Tosefta then cites Rabbi Yehuda as clarifying that this applies only if the
wanted person is in the city and would also be killed along with the rest of the
townspeople if they refuse to hand him over. If, however, the situation is such
that the townspeople would be killed instead of the wanted person and not
along with the wanted person, then they may not hand him over to save their
lives. It is only when the wanted individual is condemned to be killed regardless
of the townspeople’s decision that they are permitted to hand him over to the
enemy.

Rashi cites this Tosefta in his commentary to Sanhedrin (72b) in the context
of a discussion regarding a woman whose life is threatened by a difficult labor.
The Gemara establishes that if the infant had not yet exited the woman’s body,
it may be killed to save the womans life, but once the head has emerged, the
baby is considered a full-fledged living human being, and may not be killed to
save the mother’s life.! Rashi raises the question of why this case differs from the
situation in which townspeople are permitted to hand over a wanted individual
in order to save their lives as long as the wanted individual was specifically
identified by the enemy. Seemingly, in the situation of childbirth, there is also a
“named’ individual — the newborn — who threatens the life of another person
(the mother). Rashi explains that in the Tosefta’s case, the wanted individual
would be killed regardless of whether the townspeople choose to hand him over.
In the case of the newborn, however, the infants life is not at risk, and it is thus
forbidden to kill the newborn to rescue the mother.2

This halacha is also addressed by the Talmud Yerushalmi (Terumos 8:10),
which presents a debate between Rabbi Yochanan and Reish Lakish on the issue.
Reish Lakish maintains that even if the enemy specifies a particular person by
name, the townspeople may not save their lives by handing that person over.
According to Reish Lakish, the people of Avel Beis Maacha were allowed to hand
over Sheva ben Bichri only because he was guilty of treason and thus deserving
of death. Barring such exceptional circumstances, a town may not, according
to Reish Lakish, hand over a person to the enemy to save their lives, even if the
enemy demands specifically that person.

At first glance, it would seem that the question of torpedoing a hijacked
plane hinges on this debate among the Amora’im. According to Rabbi Yochanan,
although the passengers are innocent and certainly not deserving to die, their
lives threaten the lives of the hundreds or thousands of people in the targeted

1. The infant is not considered a 911 (“pursuer”), who may be killed to save the person
being pursued, because, as the Gemara states, nb X971 &p ®nwn — it is God, and not the
newborn infant, who threatens the woman’s life.

2. See also Rashi’s commentary to Shmuel II 20:22.
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skyscraper. Thus, just as in the case in which the enemy requests a particular
resident of the town, where — according to Rabbi Yochanan — the people may
hand him over since he would die either way, in our case, in which the pas-
sengers are bound to be killed regardless of whether the plane is shot down, the
plane may be destroyed to spare the people below. Reish Lakish disagrees with
this ruling and forbids killing a person to spare others even if he would in any
event be killed.

This analysis, however, does not help us in our quest for a halachic conclusion,
as no consensus has been reached among the halachic authorities on this issue.
The Rambam (Hilchos Yesodei Ha-Torah s5:5) codifies Reish Lakish’s ruling and
forbids handing over a wanted individual to save the other townspeople’s lives
unless that wanted person is guilty of treason, as in the case of Sheva ben Bichri.
The Hagahos Maimoniyos, as well as the Beis Yosef (Y.D. 157), question why the
Rambam accepts Reish Lakish’s view, in light of the fact that the Halacha always
follows Rabbi Yochanan’s rulings in his disputes with Reish Lakish. Indeed, as
the Beis Yosef notes, the Rash and the Ran follow Rabbi Yochanan’s view.> Both
opinions are cited by the Rama (Y.D. 157:1), leaving this debate unresolved.*

II. Whose Blood is Redder?

However, we may find a basis for allowing blowing up the plane in the Hagahos
Ha-Ramach, who, commenting on the Rambam’s ruling, questions the rationale
underlying the unanimous ruling regarding a case in which no particular person
is named. He notes the Gemara’s comment in Sanhedrin (74a) that the reason
why one may not kill to save his own life is >90 pmv 777 8077 RN *8N. Loosely
translated, this means that one may not assume that his “blood his redder” —
that is, that his life is more valuable — than that of his fellow. Killing another
person to save one’s own life reflects the presumption that his own life is worth
more, and since no person can make such an assumption, the Torah forbids
rescuing oneself at the expense of another human beingss life.

The Ramach notes that this rationale clearly does not apply in the case in
which townspeople must decide between handing over one person and being
killed. Under such circumstances, we can indeed determine which misfortune is
graver, as whomever the people choose to hand over to the enemy would other-
wise be killed along with the rest of them. This is not a decision of whose blood
is redder, but rather a decision between having one person killed or having him

3. The Meiri in Sanhedrin also appears to accept Rabbi Yochanan’s ruling.
4. The Bach writes that the Rama appears to side with the Rambam’s ruling, but the Chazon
Ish (Sanhedrin 25, w"3m n”1) notes that the Bach’s claim has no basis.
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and many others killed. Thus, since the rationale of »av pmv 777 ®NTT NN *8N
does not apply, we should seemingly apply the standard principle allowing the
suspension of Torah law for the sake of saving human life.

The Kesef Mishneh answers that in truth, the rationale of 777 8077 11N *8"N
»av pmo does apply even in such a case. Any individual selected to be handed
over could legitimately argue that his blood is no less “red” than that of any
others, and there is thus no justification for choosing him to die over any other
person in the town. As such, the townspeople have no right to choose any one
person over others if he was not singled out by the enemy.

The Kesef Mishneh then acknowledges that his answer does not resolve the
Ramach’s question as it applies to Reish Lakish’s view — that even if the enemy
specifies the person whom they want to kill, the townspeople may not hand him
over (unless he is deserving of execution for a crime he committed). In this case,
it seems, since the individual will in any event be killed, the rationale of norn »xn
does not apply and the townspeople should be allowed to save themselves by
handing over the named individual. The Kesef Mishneh suggests that according
to Reish Lakish, the rationale of rtn xn is not the real reason that one may not
save himself by killing another; rather, this law was in truth transmitted through
oral tradition and is therefore relevant even when the reasoning of rn’rn »n does
not apply.®

We may also suggest an additional answer. As mentioned earlier, the Mishna
applies this ruling even to situations in which the enemy demands not a life, but
a woman to defile. Even in such a case, if no particular woman is named, the
townspeople are forbidden from choosing a woman, even if this means that all
women in the town will be defiled. This would seem to prove that this halacha
has nothing at all to do with the issue of >av pmv 777 ®NTT PN 8N, of whose
blood is “redder” Apparently, the Mishna and Tosefta deal here not with the

5. 'This answer is also given by the Chemdas Shlomo (O.C. 38). The question of whether
or not this halacha is based upon nvn »xn has been discussed at length by numerous
Acharonim and yields several important ramifications. For example, the Meiri (Sanhedrin
72b) rules that if the enemy did not name a particular person, the townspeople may save
themselves by handing over a nomv (a person suffering from a terminal illness who is
certain to die). He clearly works with the assumption that it is the rationale of nrn »xn
that would prevent them from handing over someone to be killed and that this rationale
does not apply to a nav. Similarly, the Minchas Chinuch (295-296:24) rules that one
may kill a fetus (in a manner that does not endanger the mother) in order to save his
own life. (See also Chazon Ish, Hilchos Rotzeiach 1:9; Tiferes Yisrael, Boaz, Ohalos, end
of chapter 7; and Iggeros Moshe, C.M. 2:69:4, o1xr 11w on n”7) By contrast, the Noda
Bi-Yehuda (Tanina, C.M. 59) rules that one may not save his life by killing a no7v or a
fetus. See below in our discussion of nyw »n.
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prohibition of nmo¥7 (murder), but rather with a more general prohibition against
assisting an enemy by handing a fellow Jew over to them to be killed or raped.
Thus, even if an argument could be made to permit handing over a fellow Jew
on the grounds of way mpa (saving human life), as the Ramach contends, it is
nevertheless forbidden due to the separate prohibition against assisting enemies
bent upon killing Jews.

This analysis directly affects the question concerning a hijacked airplane. In
such a case, the enemies are not demanding any action on our part, and thus
there is no issue of assisting a foe. Rather, there is simply the question of whether
we may kill a small number of people who are bound to die anyway in order to
save a larger number of people. As the Ramach observed, it seems clear that this
would be permissible, and there is thus room to argue that the plane can and
should be shot down in order to save the people in the building below.

III. Killing a Fetus to Save the Mother

Another basis for authorizing shooting down the hijacked aircraft is the ruling
of the Panim Meiros (3:8) concerning a case that appears to involve the precisely
identical question. He addresses the situation in which a fetus’ head has already
exited the mother’s body and the doctors have ascertained that the infant is
bound to die, and the mother will die as well if she completes the delivery. The
Panim Meiros rules that this situation is akin to the case described in the Tosefta
in which the enemy specifies a particular person whom they seek to kill and the
townspeople are allowed to hand over the wanted individual since he is going
to die in any event. Similarly, if the newborn is bound to die regardless of what
happens to the mother, then it may be killed so that the mother may continue
living. (The Panim Meiros concludes on an ambivalent note, however, writing,
AT PTI2WNnY YY)

Surprisingly, the Panim Meiros here appears to assume the view of Rabbi
Yochanan — that it is indeed permissible to hand over a person wanted by
the enemy if he is specified by name and would be killed either way. As noted,
however, this issue is subject to a debate among the Rishonim and the Rama cites
both opinions, seemingly leaving this question unresolved.®

In truth, however, we might contend that even Reish Lakish would agree
in such a case that the infant may be killed for the sake of rescuing the mother.
The basis for this claim is the approach taken by the Chazon Ish (Sanhedrin 25,
mman Yo 1”7) to explain the debate between Rabbi Yochanan and Reish

6. This may be the reason for the ambivalence expressed by the Panim Meiros at the end
of his discussion.
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Lakish. He claims that according to Rabbi Yochanan, if the enemy names a
person whom they want handed over, that individual attains the status of a 91
(“pursuer”), as his life poses a direct threat to the rest of the townspeople. As
such, he may be handed over to the gentiles, just as any 9711 may be killed for
the purpose of rescuing his victim. Reish Lakish, however, maintains that the
wanted person cannot be considered a 9711 unless there is a particular reason
why he was chosen, such as in the case of Sheva ben Bichri, who was wanted
because he instigated a rebellion. Whereas Rabbi Yochanan views the wanted
person as a 911 under all circumstances, since he in effect threatens the towns-
people, Reish Lakish contends that he cannot be considered a qmn if he was
selected arbitrarily. He attains this status only if there is a substantive connection
between him and the enemy’s threat. Thus, if the enemy randomly selects one
person to be handed over, that person does not, in Reish Lakish’s view, obtain
the status of qmn.

According to this approach, it would appear that the ruling of the Panim
Meiros could follow even Reish Lakish’s view. The newborn’s existence directly
threatens the mother’s life, and as such, it has the status of a 9417 and may there-
fore be killed. This is not a random connection, but a natural, physical reality;
the womans life is endangered by the infant, and under such circumstances,
even Reish Lakish would agree that the infant should be killed to save the
motherss life.

Accordingly, in the case of a hijacked plane as well, Reish Lakish would
agree that the passengers are regarded as a qm1 with respect to the people in
the building. They were not randomly selected to die in place of the others;
rather, they pose an immediate threat in light of the fact that the plane is headed
toward the building and threatens its occupants and the people in the area. In
this case, there is a clear and direct connection between the passengers and the
threat posed to the people below, and thus according to all opinions, they have
the status of 411 and it would be permissible to destroy the plane to save the
people on the ground.

I'V. Diverting a Missile

We might also approach this issue in light of the question addressed by the
Chazon Ish (7Y v 0”7 0W) concerning the permissibility of diverting a missile
away from a large group of people toward one person, so that only one life is
lost. In discussing this case, the Chazon Ish observes that handing over a Jew
to an enemy is inherently an act of cruelty which, under the circumstances,
has the effect of rescuing a large number of people. In the case of a missile, the
precise opposite is true — the act of diverting its path is fundamentally an act
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of rescue, which happens in this situation to result in a person’s death. In light
of this distinction, the Chazon Ish suggests, even Reish Lakish would agree that
one may divert a missile off course to save the lives of a large group of people,
even if this would cause it to kill somebody else.”

The Chazon Ish cites in this context the story of Lulinus and Papus (which
appears in Rashi’s commentary to Taanis 18b), two men who falsely confessed to
a murder in order to save the Jews from the government’s decree. The Gemara
lauds Lulinus and Papus for their selfless act, setting a clear precedent for kill-
ing a small number of people for the purpose of rescuing the lives of a large
number of people. In the situation of the missile as well, we might conclude that
it would be permissible to divert a missile toward one individual for the sake of
rescuing the lives of many. It should be noted, however, that a clear distinction
exists between the story of Lulinus and Papus and the case under discussion.
Lulinus and Papus were condemned to execution along with the rest of the
Jews, and thus they would have been killed even if they had not made their false
confession. Their willingness to sacrifice their lives thus does not set a precedent
relevant to the case of a missile, in which rescuing the large group requires kill-
ing someone who would not have otherwise been killed.®

It is not entirely clear how the Chazon Ish’s distinction would affect the ques-
tion concerning the hijacked aircraft. On the one hand, shooting down the plane
is an act of nYxn, rescuing the targeted building, much like diverting a missile
is an act of rescuing the targeted group of people. On the other hand, one who
diverts the missile does not directly kill the victim, whereas in the case of the
hijacked plane, the passengers are killed directly through the firing of a missile.
We thus cannot reach any definitive conclusions regarding our question on the
basis of the Chazon Ish’s discussion.

V. nyw »n

Another consideration that must be taken into account is the fact that shooting
down the plane will cause the passengers to die several minutes earlier than they
would otherwise have died. While it is true that they are going to die regardless
of whether the plane is shot down or allowed to continue to its target, allowing

7. The Chazon Ish then acknowledges that the reverse argument could be made: those
who hand over a Jew to the enemy do not commit a direct act of murder, whereas when
one diverts a missile away from its target towards a person, he directly kills the person
who is ultimately struck by the missile. When the question is viewed from this angle,
we might conclude that to the contrary, even Rabbi Yochanan would agree that it would
be forbidden to divert the missile.

8. This point was made by Rav Eliezer Waldenberg in Tzitz Eliezer (15:70).
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the plane to continue flying grants them an additional few minutes of life. Do
these extra moments warrant forbidding shooting down the plane, compelling
us to allow it to continue into a skyscraper and to kill hundreds or thousands
of civilians?

This issue appears to be subject to debate among the halachic authorities.
The Yad Avraham commentary to the Shulchan Aruch (Y.D. 157:1) asserts that
the Tosefta’s ruling allowing the townspeople to hand over a wanted person
applies only if the enemies would otherwise kill the entire town immediately.
In this case, since the wanted individual would die at the same time regardless
of whether he is delivered to the enemy, we allow the townspeople to rescue
themselves by handing him over. If, however, refusing to hand him over will
result in the townspeople’s deaths at a later time, then the Tosefta’s ruling does
not apply, and the people may not hand the person over to be killed, as they
would thereby be denying him short-term survival.

The Yad Avraham’s ruling is predicated on the assumption that we may not
sacrifice a person’s nyw »n — the brief period he still has to live — even for
the sake of the long-term rescue of others. According to the Yad Avraham, no
distinction is drawn between short-term and long-term rescue. Thus, just as it
is forbidden to kill one person to save another, it is forbidden to deny a wanted
individual the brief period in which he could still remain alive by handing him
over to the enemy.

By the same token, it would be forbidden to blow up a hijacked plane in order
to rescue the people below, even according to the ruling of Rabbi Yochanan.
Since destroying the plane would end the passengers’ lives several moments
before they would otherwise be killed by the plane’s collision with the building,
this would amount to killing some people for the sake of rescuing others, which
is clearly forbidden.

However, the Chazon Ish (Sanhedrin 25, 19931 3"wm n”71) disputes the Yad
Avraham’s view and maintains that once the enemy singled out a particular
person for execution, it makes no difference whether he would otherwise be
killed immediately or at some future point.

This debate hinges on the question of how to classify nyw »n — whether or
not it is equivalent in all respects to long-term survival. A number of Acharonim
address this question in the context of the famous debate between Rabbi Akiva
and Ben Petura (Bava Metzia 62a) concerning the case of two people traveling
in a desert, one of whom has no water while the other has enough water to
sustain only one of them. Ben Patura rules that the fellow must share his water
with his companion, even though they will then both die, rather than drink
his entire ration to sustain himself at the expense of the other man’s life. Rabbi
Akiva, however, citing the verse oy pnx 'm (“Your fellow shall live with you”
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— Vayikra 25:36), establishes the rule of 71an »n% pnmp pon, which means that
oness life takes precedence over his fellow’s life. In his view, the traveler with
the jug of water may drink as much as he needs to sustain himself, even if this
results in his fellow’s death.

Several Acharonim note that Ben Petura appears to fully equate nyw »n with
long-term survival. In his view, one may not ensure his own long-term survival
at the expense of his fellow’s short-term survival, and the traveler with the jug
must therefore share the water with his fellow so that his fellow can live for
another few moments. Although Rabbi Akiva disputes this ruling, he does so
only due to the inference from the verse, 70y 7nx 'm, indicating that were it not
for this inference, he would accept Ben Petura’s position and require sharing the
water. This discussion thus perhaps lends support to the Yad Avraham’s view
equating short-term survival with long-term survival, such that one may not
save a life by killing someone who will in any event die later.

By contrast, the Shevus Yaakov (3:75) asserts that long-term survival indeed
overrides short-term survival, drawing proof from the Gemara’s ruling in Avoda
Zara (27b). The Gemara there establishes that although it was considered dan-
gerous to seek medical treatment from idolaters (as they were regarded as poten-
tial murderers), it was permissible to seek medical treatment from them for a
terminal illness. Since the patient in any event is certain to die, he may risk his
life by seeking treatment from a dangerous physician. The Gemara explains, »n%
1PwPN XY Nyw — meaning, we do not take into account the short-term survival
that one potentially forfeits by taking this risk, as this brief period of life is not
significant. Based on this, the Shevus Yaakov proves that short-term survival is
not deemed halachically equivalent to long-term survival, and in some respects
is considered insignificant.’?

Clearly, however, we may distinguish between the Gemara’s ruling in Avoda
Zara and the discussion between Rabbi Akiva and Ben Petura. In Avoda Zara,
the Gemara addresses the question of whether an individual may put his own
short-term survival at risk for the sake of possible long-term survival. In such a
case, it indeed stands to reason that the prospects of long-term survival warrant
risking the patient’s short-term survival. Rabbi Akiva and Ben Petura, however,
address the question of whether one’s long-term survival overrides another

9. The context of the Shevus Yaakov’s discussion is the case of a gravely ill patient who,
according the doctors’ prognosis, cannot survive in his condition for another day or
two, but there is a procedure that could cure him of his illness, but might also kill him
within an hour or two. The Shevus Yaakov draws proof from the Gemara’s discussion in
Avoda Zara that the patient may take the risk and undergo the procedure, since in any
event he is going to die and the nyw »n that he may be forfeiting is insignificant.
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person’s short-term survival, and the answer, in principle, is that it does not.
With regard to our question, then, we might indeed draw proof from Rabbi
Akiva and Ben Petura that one may not sacrifice another person’s short-term
survival to secure his own long-term survival, as the Yad Avraham claims.

As mentioned, however, the Chazon Ish disputes this ruling. In his view,
we may indeed apply Rabbi Yochanan’s ruling to our case to allow shooting
down a hijacked airplane to save the people on the ground, even though this
means ending the passengers’ lives several minutes earlier than they would have
otherwise ended.’

V1. Conclusion

Based on what we have seen, there is room to allow and even require shooting
down a hijacked plane to protect the people in the targeted building. In addi-
tion to the fact that several Rishonim accept Rabbi Yochanan’s view, allowing
handing over a wanted person to rescue a town, we noted that even Reish Lakish
would allow shooting down the plane, as the passengers have not been randomly
“selected.” Moreover, since this situation does not involve the issue of assisting
an enemy threatening the Jewish people, it is likely that the entire discussion
between Rabbi Yochanan and Reish Lakish does not apply and the rationale of
nn oxrn is likewise inapplicable, thus warranting killing the few to rescue the
many.

10. One might examine the possible relevance of the Chazon Ish’s ruling with regard to the
controversy surrounding organ transplants, which can generally be performed only
when a patient is brain dead but still breathing. Contemporary halachic authorities
have debated whether or not brain death constitutes halachic death such that organs
may be removed from a brain dead patient. One might perhaps argue that regardless of
this question, the organs may be taken because the donor’s nyw »n does not override the
recipient’s long-term survival. Even if we consider the brain dead patient halachically
living, he is at very least a a0 and has only a short period of time left to live, in which
case his short-term survival should not take precedence over other patients’ long-term
survival according to the Chazon Ish’s ruling.

In truth, however, we must distinguish between the situation addressed by the
Chazon Ish, in which the enemy has stated their intent to kill the person in question,
and the case of an ill patient. Clearly, it is inconceivable that we may remove the organs
of any elderly hospital patient since in any event he or she has only nyw »n in contrast to
the young patients in need of a transplant. The Chazon Ish’s ruling was said in reference
to a case in which the person is condemned to death, and thus allowing him some extra
moments of life should not, according to the Chazon Ish, come at the expense of the
lives of all the townspeople.
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Israel divided over price of freedom for captive
soldier Gilad Shalit

More than 1,000 Palestinian prisoners are to be released in exchange for
one serviceman

October 16, 2011. Phoebe Greenwood in Tel Aviv
The Observer, Saturday 15 October 2011

Fresh lilies are regularly laid at a monument
by the Tel Aviv Dolphinarium bearing witness
to an evening in 2001 when 21 Israeli teenag-
ers were Killed while queuing outside a night-
club. Another 132 were injured in the attack
by Saeed Hotari, a young Palestinian suicide
bomber affiliated withHamas.

But last week flowers arrived more in  Noam Shalit stands near cardboard
protest than in sorrow. Husam Badran, the  cut-outs of his son Gilad in Jerusalem.

. . . Photograph: Ronen Zvulun/REUTERS
former head of Hamas’s military wing in the
West Bank and instigator of the Dolphinarium attack, is expected to be among 477
Palestinian prisoners released on Tuesday in a deal to free Israeli soldier Gilad Shalit.
A further 550 will be freed within two months.

“It’s surreal. It’s beyond belief,” said one young mother angrily as she looked at
the monument. “I may be the only one against it, but no good deal sees the release
of 1,000 killers. People say Netanyahu showed courage in agreeing to set them free,
but | say he has given in to terrorism.”

Over the past five years, the parents of captive soldier Gilad Shalit have won the
Israeli public with their tireless campaign to free their son, demanding the Israeli gov-
ernment do whatever it takes to rescue him from his captors in the Gaza Strip. Israel
celebrated last week when they finally succeeded. But the nation’s joy is tempered
with grave misgivings.

To Palestinians, the 1,027 prisoners exchanged for Shalit are freedom fighters. To
Israelis, they are terrorists responsible for some of the country’s bloodiest atrocities.
Israel wants Shalit free but is struggling to stomach the cost of his freedom.

Gustav Specht, 47, who runs a restaurant close to the Dolphinarium on Tel Aviv
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Beach, shares the broad public reaction as described in the Israeli media: “I think
it's the least bad result. Everyone | know is happy Gilad will be free.”

But his colleague Alon Reuvney, 28, thinks differently. His friend lost his father
in a suicide attack in Jerusalem several years ago: “He heard about the release of
his father’s Killer on the news. No one thought to tell his family. He is very angry.”

The official list of prisoners agreed for release has not been published, but several
leaked versions have appeared on Arabic news websites. Israelis recognised some
of the region’s most notorious terrorists. There was Muhammad Duglas, implicated
in a suicide bombing at the Sbarro pizza restaurant in Jerusalem in which 15 people
were killed. Abdel Hadi Ghanem of Islamic Jihad, responsible for the 1989 attack on
a public bus in which 16 Israelis died. And hundreds more like them. Others were
convicted of lesser offences.

Few doubt that securing Shalit’s return has boosted prime ministerBinyamin
Netanyahu’s popularity but Jerusalem Post columnist Jonathan Spyer warns he
has taken a gamble for public affection. “Within six months time, we will see ter-
rorist attacks linked to these men who are being released. And at that point Bibi
[Netanyahu] will pay a very serious price,” Spyer said. “In all of this, the Shalit family
and Hamas are the winners; the Israeli public will be the loser.” Israeli terror expert
Boaz Ganor agrees the release of these political prisoners has provided Hamas with
legitimacy but predicts they will not pose an immediate threat to Israeli security.

Hamas, listed by the US and the UK as a terror organisation, has proved itself a
pragmatic negotiating partner. By insisting on the release of prisoners from all fac-
tions, it has regained popular support across Gaza and the West Bank, undermining
the Palestinian Authority midway through its UN bid for statehood. It would not serve
Hamas'’s interests, Ganor says, to let the situation deteriorate by allowing released
prisoners to wage a campaign of terror. “But I’'m not ruling out further kidnappings.
This has proved so strategically effective in the past, | believe they [Hamas] would
try to kidnap more Israeli soldiers and civilians to gather more power in their hands.”
Boaz also said it was the prisoner swap negotiated in 1985 by Shimon Peres — 1,150
Palestinian prisoners for three Israeli soldiers captured in the Lebanon war — that
ignited the first intifada.

Despite a history of militants freed in swaps killing again, Israel has always negotiated
to free its soldiers. Nimrod Kahn, 33, who runs a cookery school in Tel Aviv, says, however
unpalatable the deal, Israelis expect their state to make this compromise. It is a guar-
antee for every high-school graduate expected to devote three years to military service.

“| don’t object to the releasing of these prisoners in principle; they would be
released in a peace deal sooner or later. | object to this deal because it opens the
gate for blackmail,” Kahn said. “But it's expected our state will take responsibility
for its soldiers. In Israel, the soldier is the holy cow — it cannot be slaughtered under
any circumstances.”

Copyright Guardian News & Media Ltd 2011
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Many Terrorists for One Israeli?
The Gilad Shalit Deal Through the
Prism of Halacha

On June 25, 2006, IDF soldier Gilad Shalit was captured by Hamas operatives
near the Kerem Shalom crossing along Israel’s border with the Hamas-
controlled Gaza Strip. Shalit was held captive for over five years, until October
2011, when Israel and Hamas signed an agreement brokered by Egypt whereby
Schalit was returned to Israel in exchange for 1,027 prisoners held by Israel
on charges of terrorist activities. The released prisoners included an operative
serving twenty-nine life sentences for his participation in the infamous 2002
suicide bombing in Netanya’s Park Hotel on the night of the seder, in which
thirty Israelis were killed. Another prisoner who was released took part in the
September 2003 bombing of Café Hillel in Jerusalem, which killed seven Israelis
and wounded fifty-seven others. Also included in the deal were two Palestinian
terrorists who were responsible for the abduction of IDF soldier Nachshon
Wachsman in 1994.

The deal was met with great euphoria throughout the Jewish world, which
celebrated the long-awaited release of the young prisoner. At the same time,
however, the transfer triggered a great deal of controversy and criticism, as many
decried the release of hundreds of terrorists whose hands are stained with the
blood of innocent Jewish men, women, and children.

From a halachic standpoint, the validity of the Shalit deal must be addressed
on two levels:

1) Does the transfer of hundreds of convicted terrorists violate the prohibi-
tion against ransoming captives for an exorbitant price, a prohibition
established by the Mishna (Gittin 45a) and codified in the Shulchan Aruch
(Y.D. 252:4)?

2) Statistically speaking, convicted terrorists have been shown to resume
their deadly operations after their release from prison, and releasing
security prisoners thus poses a risk to Jewish life. Does this risk make it
forbidden to free terrorists in exchange for a Jewish prisoner?
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L. 117975 by 9m — Ransoming Prisoners for an Exorbitant
Price

The Mishna (Gittin 45a) forbids ransoming captives 1707713 Yy 1> — “for more
than their value” — because of “0»wn npn.” The Gemara proposes two possible
explanations for what ovwn np’n means in this context. The first possibility is
RNVXTRPMT — to avoid imposing too heavy a financial burden upon the Jewish
community. In other words, there is a limit to the expense the community must
incur for the sake of securing the release of a fellow Jew in captivity. The second
possible explanation is *9v 1”91 1273 89T — we do not wish to encourage fur-
ther kidnappings. Complying with a captor’s unreasonable demands to secure
a prisoner’s release provides incentive for further abductions, and it is perhaps
for this reason that Chazal forbade paying exorbitant sums for ransom.

The practical difference between these two possibilities, the Gemara notes, is
the case of a prisoner whose family has the means to pay the exorbitant ransom
being demanded. If the family is prepared and able to bear the outrageous cost
of the prisoner’s release, then there is no concern of xmx1xpmT — draining the
community’s resources — and the deal would be permissible. If, however, the
prohibition was enacted to avoid providing further incentive for kidnappings,
then paying an exorbitant ransom would be forbidden regardless of the family’s
financial capabilities. The Gemara leaves this question unresolved, noting that
although there is a recorded case of a wealthy man named Levi bar Darga who
ransomed his daughter for a price of 13,000 gold coins, it is uncertain whether
the rabbis of the time approved of his decision.

The Rambam (Hilchos Matnos Aniyim 8:12) adopts the second explana-
tion, that exorbitant ransoms are forbidden because they encourage additional
kidnappings:

TINR PATIV D2ANIRA 17 XYY 00PN PPN 2191 JNT HY 172 0avn DR P PR
.omavy

Captives may not be ransomed for more than their value, out of concern
for the public welfare, so that the enemies do not chase after them to
capture them.

The Rambam’s formulation is cited also in the Shulchan Aruch (Y.D. 252:4).!
Thus, according to the accepted halacha, it would be forbidden to pay an exor-
bitant ransom for a captive, even if an individual or group of individuals is able
and willing to incur the cost.

1. As for the reason why the Rambam and Shulchan Aruch decided upon this second
reason, see the Ran (Gittin 23a in the Rif) and Bei'ur Ha-Gra (Y.D. 252:6).
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However, some Rishonim qualify this ruling, claiming that it does not apply
to cases of sakana, when the prisoner’s life is in danger.

The basis for this qualification is the story told later in Gittin (58a) of Rabbi
Yehoshua ben Chananya, who came across an impressive and promising Jewish
child who was being held captive in Rome. Rabbi Yehoshua determined that
the child had the potential to become a towering Torah sage, and he pledged
to ransom him for whatever price the authorities set — T 18an 11 PRW nTAYN
VY PpoIaw 1N Y31 nT1arw. The Gemara relates that soon after making this pledge,
Rabbi Yehoshua indeed paid an exorbitant sum for the child’s release, and the
child grew to become none other than Rabbi Yishmael ben Elisha, the famous
Kohen Gadol and sage. Tosfos (vYy ppo1aw inn 93 n”7) raises the question of how
to reconcile Rabbi Yehoshua’s pledge with the prohibition against ransoming
captives 110713 Yy 9w, and they answer that in a case of mwa) niyo (danger to
life), a captive may be ransomed at any price. Tosfos draws a comparison to the
Gemara’s discussion earlier in Gittin (44a) concerning one who sold himself as
a slave to gentiles, whom a community must ransom if his life is danger, even if
he repeated the offense several times. Regarding jnon7 713 Yy 2m as well, Tosfos
claims, this restriction does not apply in situations of life-threatening captivity.
This answer is also mentioned by the Ramban and Meiri (Gittin 45a).

It is unclear whether Tosfos’ exception is limited to situations in which the
captive would certainly be killed or applies even if there is only a risk of death,
but it would seem that in the case of an Israeli captive held by Hamas operatives,
this question is irrelevant. An Israeli held by Hamas would certainly qualify as
a case of nv 'k, as the captors would not hesitate to kill a Jewish prisoner.
Thus, in light of Tosfos’ comments, it would appear that an Israeli prisoner may
be ransomed from terrorists at any price.

However, not all halachic authorities accept Tosfos™ distinction between
life-threatening situations and other cases. Tosfos themselves offer an alternate
answer, suggesting that Rabbi Yehoshua was prepared to pay an exorbitant price
for the child’s release because of his extraordinary scholarly potential (3>0m
nnana). According to this answer, it seems, the prohibition of yn7 13 %y I
applies even in life-threatening situations of captivity and an exception is made
only for scholars. The Shulchan Aruch appears to accept this second view of
Tosfos:

MR DT DITI DTR PPW TWARI 9N RN RINY ROR NN IR I1D29R IR N”NY 191
.D21N nTa

...[And] likewise a Torah scholar or someone who is not a Torah scholar
but is a gifted student and may become a great scholar is ransomed even
for a high price.
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Indeed, the Pischei Teshuva (Y.D. 252:4) cites several responsa from leading
Acharonim who do not accept Tosfos’ ruling concerning prisoners in life-threat-
ening situations. Among the sources he cites is a responsum of the Kenesses
Yechezkel (38), who notes that Tosfos’s answer presumes that paying »13 Yy
107 is forbidden because of the financial strain it imposes upon the commu-
nity. From this perspective, it stands to reason that when a captive’s life is in
danger, the community is required to do whatever it takes to rescue him. But
if we assume that the Sages forbade paying yn>n7 >3 Yy 71 in order to avoid
incentivizing abductions, then this prohibition would presumably apply even if
a prisoner’s life is in danger, as rescuing his life does not warrant jeopardizing the
community by encouraging further kidnappings. Hence, the Kenesses Yechezkel
writes, Tosfos’ answer must follow the reason of xmax7 ®pmT; and since the
Shulchan Aruch explicitly cites the reason that we want to avoid encouraging
kidnappings, we must conclude that Tosfos” view is not accepted as normative
halacha.?

Accordingly, the unfortunate reality that Israelis held by Hamas terrorists
are in grave danger does not necessarily allow the public to secure their release
10T T HY 1.

II. The Danger of Freeing Convicted Terrorists

Another reason to forbid the release of hundreds of terrorists in exchange for
a Jewish prisoner is the danger the prisoners’ release could pose, in light of
the statistical evidence that convicted terrorists tend to resume their nefarious
activities after their release.

This issue may be compared to the question addressed by the Shach (C.M.
163:18) concerning a case in which a gentile ruler imposed a heavy tax upon a
certain wealthy Jew and another Jew was in a position to lobby on his behalf
and have him exempted, but this would result in the tax being levied upon
another Jew. The Shach cites the Mahari Ben Lev (2:40) as ruling that if several
Jews were already chosen by name to pay the stipulated sum, it is forbidden for
a Jew to intervene and have them exempted if this would certainly result in the
edict being transferred onto somebody else. If, however, the edict was issued
but no particular person or persons were chosen, one may advocate on behalf
of certain people to ensure that they are not chosen.

It would seem that this ruling may be applied to the case of terrorists who are

2. It should be noted, however, that the Meiri accepts the reason of avoiding an incentive
to kidnap, and yet he also cites Tosfos” distinction between life-threatening situations
and other situations of captivity.
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demanding the release of prisoners in exchange for the release of a Jewish cap-
tive. Here, too, a Jew has been singled out, and the question arises as to whether
the Israeli government may secure his release by subjecting other citizens to
danger through the release of deadly terrorists.

Moreover, it seems clear that the mitzva of pidyon shevuyim, which requires
Jews to secure the release of their fellow Jews in captivity, applies only to paying
money or making efforts on behalf of the captive’s release. Nowhere do we find
an obligation upon the community to endanger itself for the sake of releasing
a Jewish captive. The rationale of »av pmo 717 ®nT7T ™M 8N — “why do you
think your blood is redder” — which forbids killing someone to save one’s life,
presumably applies here, as well. The captive’s blood should not be regarded as
“redder” than anyone else’s, and thus there seems to be no justification to free a
Jewish prisoner at the expense of public safety.

We might go even further and argue that given the high likelihood that the
released terrorists will engage in terrorism upon leaving prison and seek to take
the lives of innocent Jews, Heaven forbid, one who works toward their release
may be regarded as a qm1 (“pursuer”). There are indications that the status of
q1 applies not only to one who seeks to kill directly, but also to one who seeks
to do something that will cause a person to be killed. One such source is the
Rambam’s ruling (Hilchos Chovel U-Mazik 8:10) concerning a 70w — someone
who provides the gentile authorities with information about a fellow Jew or a
fellow Jew’s assets:

It is permissible to kill a vom anywhere, even nowadays, when we cannot
preside over capital cases. It is permissible to kill him before he gives
over [the information], once he says, “I am now giving over so-and-so”
regarding his body or his money — even a small sum of money...

The Shuchan Aruch codifies this halacha in Choshen Mishpat (388:10) and
explains that a "om may be put to death because he is regarded as a q7. Even
though a 701 does not actually seek to kill, but rather seeks to act in a way that
will likely cause a fellow Jew to be killed, he is assigned the status of qm. It might
thus be argued that seeking the release of a Jewish captive in exchange for the
release of dangerous terrorists might also qualify for the status of 9711 and would
be strictly forbidden.

II1. Conclusion

In summary, then, there are three factors that must be addressed when consider-
ing the exchange of one thousand terrorists for a Jewish captive:
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1) “Paying” one thousand terrorists for a captive would be considered 7
70T 7am, which, as we saw, is likely forbidden even to rescue a prisoner
from life-threatening captivity.

2) The mitzva of pidyon shevuyim does not require a community to endanger
itself for the sake of securing a prisoner’s release.

3) To the contrary, freeing terrorists from jail may render someone a q1,
given the likelihood of this resulting in the death of innocent Jews,
Heaven forbid.

It goes without saying that this analysis is presented only as a theoretical basis
for discussion, and not for the purpose of issuing a practical halachic ruling,
a responsibility which lies with the poskim of our generation. There are many
other factors and considerations that must be taken into account when deciding
issues of life and death, and this brief essay is in no way intended as a compre-
hensive study of this very complex and painful question that the Jewish State
has unfortunately been forced to confront.

We hope and pray for the protection of our soldiers and of all Y& 22 wnx,
and for the quick and immediate release of all our imprisoned brethren, xnwn
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