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®CBS

New York

Panel Assembles To Discuss Sex Abuse Cases In
Brooklyn

June 10, 2012 10:02 pm
by WINS reporter Sonia Rincon

NEW YORK(CBSNewYork) — Brooklyn District Attorney Charles Hynes and a panel of
community leaders met to discuss sex abuse cases within the Ultra-Orthodox Jewish
community.

DA Hynes and civil rights attorney Norman Siegel appeared at a public town-hall
meeting in Brooklyn on Sunday, along with child advocates, rabbis, and molestation
victims.

1010 WINS reporter Sonia Rincon was in Crown Heights...

Hynes has come under fire in the past for his handling of sexual assault allegations
in the community.

The District Attorney defended his policy and said that it was unacceptable for
anybody with knowledge of sex abuse to fail to report it to the authorities.

Siegel told the assembly that the community could not stop at reporting abuse
to rabbis.

“For too long the community’s response to sexual abuse was to tell the victim to
go talk to a rabbi,” he said.

Siegel praised the District Attorney for his work on the issue and pledged his
continued assistance. He also advised parents that they should never hesitate to
report suspected abuse cases to the authorities.

Leaders emphasized the need to involve secular authorities...

Hynes emphasized the need to prevent victims of sexual abuse from becoming
victims of retribution within the community.

“We have to protect the victims and not the perverts,” he said.

Rabbi Yousef Blau made it clear that the policy of the community was to involve
the authorities if abuse was suspected.

“If one is aware of someone abusing children, one must go to secular authorities,”
he said.
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Siegel told the assembly that he looks forward to participating in similar meetings
in the future.

Does Brooklyn need to change the way it handles sex abuse cases? Let us
know in our comments section below...

Copyright © CBS New York
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Reporting Child Molesters: non or
Obligation?

In recent years, the Orthodox Jewish community has been shaken by numer-
ous tragic revelations of otherwise respected educators who have taken
criminal advantage of their role to molest children under their charge. Amid
the collective efforts to formulate a proper response to this most unfortunate
phenomenon, the question has arisen as to the propriety of reporting abusers to
the relevant authorities, such as the police or municipal child welfare services.
Jewish tradition has always regarded nvon — relaying to gentile authorities
information about a fellow Jew or his assets — as among the harshest crimes a
Jew can commit. When exploring whether or how this prohibition applies in
the case of a child molester, we must consider the parameters of nvon, on the
one hand, and on the other, the precise halachic classification of molestation
and the long-term danger posed to the victim.
Specifically, we will examine the following questions:

1) Does a molester have the halachic status of a qmn (“pursuer”), whom
others are allowed to stop through any necessary means?

2) Irrespective of the law of 91, is it permissible to summon the authorities
to apprehend a Jew who threatens the wellbeing of other Jews?

3) Does the prohibition of nvon apply to modern-day democratic
governments?

4) In a case in which someone is suspected of molesting a young boy or girl,
how much credence can we halachically give to the child’s testimony?

5) Assuming that, in principle, a suspected molester can or must be reported
to the authorities, may this decision be reached by anyone, or must one
receive a formal pesak from a rabbi or beis din?

I. Is a Molester a q4119?

We will begin by examining the possibility of assigning to a molester the status
of 911 — literally, “pursuer” Under certain circumstances, one who threatens
another person may be stopped through any necessary means, including even
by killing him. If a molester, who threatens children, is considered a 91, then
certainly he may and must be stopped through any available means, which, in
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62 HEADLINES: HALACHIC DEBATES OF CURRENT EVENTS

contemporary society, would translate into summoning the authorities who
have the legal and physical power to arrest and imprison criminals.

The Mishna in Sanhedrin (73a) lists three cases in which people are licensed
to kill someone who pursues another person: if he is attempting to kill, to engage
in forced homosexual relations with another man, or to engage in forced sexual
relations with a nomxnn ns (betrothed girl). The Gemara clarifies that this
license is given in all cases in which the person endeavors to commit a capital
sexual offense; it is not limited to cases of homosexuality or relations with a nya
noxnn. This includes an adulterous relationship with a married woman, as
well as situations of incest. The Acharonim address the question of whether this
halacha would also apply to one seeking to have forced relations with a nidda.!

Accordingly, some have claimed that a molester should be regarded as a 91,
insofar as he seeks to commit capital sexual offenses. However, this would be
true only if the molester commits the sexual act of intercourse with a boy, but
not if he engages in other kinds of inappropriate behavior.? Furthermore, in the
case of a young girl who has yet to reach adolescence and is thus not considered
a nidda, even the act of intercourse would not constitute a capital sexual offense,
and thus the status of 9111 would not apply. (The situation of an adolescent girl
would depend on the aforementioned debate concerning one who seeks rela-
tions with a nidda.) Moreover, when dealing with youngsters who have reached
the age of halachic adulthood, the possibility of considering the molester a 4111
is limited to forced relations. The law of 4711 does not apply to one who seeks
to seduce an adult (Sanhedrin 73b), and thus in the case of teens, the molester
cannot obtain the status of qm if he entices his victims to engage in relations
without coercion.

Others claim that molesters should be treated as a 4117 not due to the intent

1. The Avnei Neizer (Y.D. 461) infers from Rashi’s comments in Sanhedrin (73b, nmar n”1
n11) that the status of 911 applies to one pursuing a woman only if the relationship
would render the resultant child a mamzer, and thus it would certainly not apply to
the case of a nidda. Rabbi Akiva Eiger, in his notes to the Rambam (Hilchos Rotzeiach
1:11), also makes this inference from Rashi’s comments, noting that the Rambam there
appears to disagree. See also Minchas Chinuch, mitzva 6oo.

2. One could argue that a molester should be regarded as a 9T pav (a person who might
be seeking to commit a capital offense), as it is possible that he seeks full intercourse,
even if most molesters engage in other forms of inappropriate contact. However, the
halacha regarding a 9T pav is itself subject to debate. The Minchas Chinuch (296:33)
writes that such a person is regarded as a 911 and may be killed, whereas Rav Chaim
Ozer Grodzinsky rules that the status of g1 is reserved for those who are clearly bent
on committing the forbidden act (Achiezer, vol. 3, 72:3). The Tosefta in Sanhedrin (11:5)
appears to support Rav Chaim Ozer’s position. See also the comments of Rashi, Tosfos,
and Kovetz Shiurim regarding nannna xan, Pesachim 2b.
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to commit a sexual offense, but rather because of the potentially fatal effects of
molestation. Victims of sexual abuse often suffer from psychological disorders
such as depression and the like, which can often last for many years and can
sometimes lead to suicide, God forbid. Given the possible deadly result, it has
been argued that a molester is no different from someone attempting to kill
another person, as he seeks to inflict upon the victim emotional trauma that
can result in suicide.

It should be noted, however, that the aforementioned Mishna listing the
sexual offenses included under the law of 4717 makes no mention of one who
seeks to engage in forced relations with an unmarried girl. Despite the traumatic
psychological effects of rape, the Mishna does not include it in its list of crimes
that may be prevented by killing the prospective offender. It thus seems difficult
to extend to the status of qmn to those seeking to commit crimes that inflict
emotional pain on the victim, an extension that is never made by the Mishna.

I1. Molesters as a Threat to the Public

Even if a molester does not have the status of qmn, might it still be permissible
or obligatory to report him to the authorities for the sake of protecting potential
victims? More generally, what halachic means are available to a community
when one of their own threatens the public welfare?

The poskim address this question in the context of the Shulchan Aruch’s
ruling (C.M. 388:12) allowing communities to report to the gentile authorities
one who causes harm to the public:

,JDIPYY 1TI0RYY IMDNY WDIR D221I1D YTNY T2 170N IMN 1IPRN NDRA 3900070 9
2701Y MOR TN PR Nan Har

Whoever causes harm or distress to the public — it is permissible to
hand him over to the gentile authorities to beat him, imprison him or
fine him; on account of distress caused to a single individual, however,
it is forbidden to hand him over [to the authorities].

According to the Shulchan Aruch, a distinction is drawn between one who
threatens the public welfare, who may be reported to the authorities, and one
who causes harm to an individual, whom the community is not authorized to
report.

The Sema, however, commenting on this ruling, establishes an important

3. Inthe prevalent editions of the Shulchan Aruch, this word is written 701mn, but the Shach
and Vilna Gaon note that the text should read axnn.
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qualification, claiming that the Shulchan Aruch refers here only to xn%va1yx —a
general disturbance or annoyance. In such a case, a community may not report
an offender who disturbs only one individual. If, however, the offender causes
actual monetary or physical harm, even to one person, then he may certainly be
reported to the authorities. The Sema refers us to the Shulchan Aruch’s earlier
ruling (388:7): “Some authorities maintain that one who is beaten by his fellow
may go and submit a complaint to the gentiles, even though this will cause the
beater great harm...” The Shach adds that if one beats other people, it is per-
missible to petition the authorities to intervene and prevent him from causing
further harm, even if the authorities will confiscate the offender’s property as
a result.

It is clear from the rulings of the Sema and Shach that one is entitled to report
to the authorities a felon who threatens the public welfare, even if he poses a
physical or monetary risk only to individuals, and not to the general public.®

This ruling also appears in a responsum of the Maharach Or Zarua (Teshuvos
Chadashos 4):

If the beater is someone who frequently beats, and has repeated [the
crime] several times and continues to act freely, and it is clear from
his conduct that he plans to beat whomever does not comply with his
wishes, it is a mitzva for every Jew to notify the judges and authorities
and petition them to stop him. And if as a result they would conspire
against him and confiscate all his property, the informer has not com-
mitted any sin.

It seems clear that a child molester is no different in this regard from one who

4. 'The Darchei Moshe, as cited by the Shach, records this ruling in the name of the Maharam
Mei-Rizbork and disagrees, noting that a community is not permitted to confiscate the
property of even a 7om — someone who reports his fellow Jews to the authorities. If
a community does not have license to confiscate a vowm’s property, the Darchei Moshe
argues, then certainly this may not be done to one who causes other, lesser forms of
harm. The Shach notes, however, that the Maharam was speaking of petitioning the
authorities to prevent further criminal activity, and not of taking punitive measures
against an offender. Regardless of the accepted punitive measures for a 7om, a com-
munity is certainly entitled to summon the government authorities to prevent someone
from causing people harm.

5. On the basis of this ruling, Rav Yosef Efrati rules that if someone is trying to steal, the
prospective victim may immediately notify the authorities and does not have to first
summon the thief to beis din. Rav Efrati applied this ruling to the case of a person who
uploaded the entire Artscroll Talmud onto the internet and made it available for free
viewing. According to Rav Efrati, Artscroll was entitled to go straight to the police to
avoid financial loss.
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beats other people. It would thus be permissible — and, in fact, a mitzva — to
notify the authorities in order to stop the molester from his criminal activity,
and this would not constitute nvon. Indeed, Rav Yosef Shalom Elyashiv, in a
responsum printed in the Yeshurun journal (vol. 15, p. 641), rules that where
there is a legitimate reason to suspect a person of molesting children (72715 ),
he may be reported to the authorities.®

III. Applying nvon to Democratic Governments

Thus far, we have worked under the assumption that the prohibition of nvon
would, in principle, forbid reporting fellow Jews to the gentile government
authorities, and the only question is whether in practice this would be permis-
sible for the purpose of public safety. However, this assumption itself — that the
law of nvon is theoretically applicable in contemporary Western society — is
far from clear.

One basis for questioning this assumption is a passage in the Aruch
Ha-Shulchan (C.M. 388:7):

As anyone familiar with history knows, in ancient times people in dis-
tant lands had no protection over their bodies or property from bandits
and thieves, even those in official positions of power. Even today, as we
know, there are several countries in Africa where government officials
wantonly rob and steal. But the European monarchs, and especially
our lord, the Russian Czar, and his predecessors, as well as the kings of
Britain, should be commended for extending their governance over the
distant lands so that every person would enjoy protection over his body

6. Rav Elyashiv bases his ruling upon a responsum of the Rashba (3:393) in which the
Rashba authorizes community leaders to impose penalties and even administer corporal
punishment to felons when they deem such measures necessary for the public welfare
(nywn 7121 nyn pponY). Thus, Rav Elyashiv rules, the sages of every generation are
licensed to take the measures they deem necessary to protect the public from criminals
such as abusers.

I asked Rav Elyashiv’s disciple, Rav Yosef Efrati, why Rav Elyashiv resorted to this
responsum of the Rashba, when it is clear from the Sema and Shach, as cited above, that
one who poses a threat may be reported to the gentile authorities. Rav Efrati replied that
Rav Elyashiv was reluctant to issue a blanket ruling allowing all individuals to notify the
authorities about a suspected abuser, which could lead to widespread false accusations.
He therefore cited the responsum of the Rashba, which authorizes specifically the batei
din to take the necessary measures to rein in on dangerous criminals. As we will see later,
however, there is halachic basis for allowing even ordinary citizens to report molesters,
without obtaining a pesak from a rabbi or beis din.
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and property, such that the wealthy do not have to hide to avoid being
robbed and murdered. This is the basis of all the laws of non found in
the Talmud and halachic literature, as we will, with God’s help, explain,
for one who informs or reports his fellow to these thieves is indeed
pursuing him both physically and financially, and he may therefore be
saved [from this sin] by having his life taken.”

According to the Aruch Ha-Shulchan, the prohibition of nvon applies only to
reporting fellow Jews to rogue governments who have no regard for the basic
rights of its citizens. Even Czarist Russia, the Aruch Ha-Shulchan writes, granted
its citizens enough rights to render nvon inapplicable. It goes without saying that
this would be true of modern democracies, which guarantee their citizens due
process of the law before punitive measures are undertaken, as well as protection
of life, limb, and property.

Moreover, several sources indicate that the license to kill a 7o, even if he
only informs authorities about a fellow Jew’s money,® stems from the clear and
present danger that he poses to human life. The Sema (388:29), for example,
writes that a 701 may be killed because once a Jew’s property is exposed to the
gentile authorities, he becomes subject to false charges to the point at which, in
many cases, he is killed, and thus the 9o has the status of a qm. This is also the
implication of Rashi in his commentary to Bava Kama (117a), and this point is
made explicitly by the Rosh in one of his responsa (17:1):

One who seeks to expose his fellow’s property to a thief is compared by
the Sages to one who pursues his fellow physically to kill him... Once
one falls into the trap, he is shown no mercy; and a Jew’s money, too —
once it falls into the hands of the thieves, he is shown no mercy. Today
they take some, tomorrow they take it all, and in the end he is handed
over and killed, as they hope he will confess that he has additional
money. He [the 101] is therefore considered a q711, and may be saved
[from his crime] by taking his life.

Accordingly, even if we do not accept the Aruch Ha-Shulchan’s sweeping claim
that non does not apply to governments of civilized societies, we would still
restrict the prohibition to situations in which conveying information would pose
a direct threat to life. In contemporary societies, even if a court makes a wrong

7. This passage is omitted from the most recent edition of the Aruch Ha-Shulchan, likely
because the printers assumed it was added only to satisfy the censors and does not reflect
the author’s actual views. Significantly, however, Rav Eliezer Waldenberg (Tzitz Eliezer
(vol. 19, 52:5), cites this passage, evidently assuming that it was written wholeheartedly.

8. 'This license is codified in the Shulchan Aruch (C.M. 388:10).
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conviction, the defendants life is not put at risk, and it thus stands to reason that
the grave prohibition of nvon does not apply in today’s circumstances.’

In an oral conversation, Rav Yosef Efrati noted that even if the prohibition
of nvon does not apply to modern democratic governments, reporting Jews
to the authorities would nevertheless be prohibited for a different reason. The
Gemara in Gittin (88b) establishes the prohibition of o”2y 199 851 nnn195, which
forbids resorting to non-Jewish courts to resolve legal conflicts. Aside from the
issue of nvon, reporting an alleged criminal to the gentile authorities essentially
amounts to putting him on trial before a non-Jewish court, in violation of nina%
0”10y 197 R,

One may, however, dispute this contention on several grounds. First, the rule
of 0"y 1%’ nnnab applies to bringing financial disputes to non-Jewish courts.
In the case of a criminal such as a molester, the court system is being used to
protect people from harm, not to settle property disputes. Second, in our times,
when batei din do not have the authority to punish criminals, it is legitimate to
resort to the general court system for the vital purpose of reining in criminals.
This cannot be compared to situations of financial disputes, which batei din
are authorized to adjudicate, such that bringing the matter to a gentile court
would dishonor Torah law. If a criminal threatens the public, a community’s
only recourse is the general court system, which has the authority to convict and
imprison offenders, and this should thus certainly be permissible.

Moreover, reporting an offender to the police is not the same as summoning
another party to court. Even though the accused criminal will likely be pros-
ecuted and put on trial, the Jew who reports him is not bringing him to court.
He merely summons the authorities to intervene for the sake of public safety,
and they then decide to prosecute. Calling the police thus does not violate the
law of 0”2y 7Y X9 oab.

IV. Accepting the Testimony of a Minor

Based on what we have seen, it is permissible, and even obligatory, to report
a suspected molester to the authorities once there is sufficient reason to sus-
pect that he indeed poses a danger to other people. The question then must be
addressed as to how a credible suspicion is established. If a child claims he or she

9. The Mordechai (Bava Kama 9:117) offers a different reason for the prohibition of nvon,
writing that it is “repugnant” (79n) to hand over one’s money to a gentile ruler. As cited,
however, the Sema gives the reason that non threatens a person’s life, and for this reason
the Shulchan Aruch allows even killing a qom.
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was molested, does this complaint suffice as “testimony” to warrant summoning
the authorities?

This precise question was addressed by Rav Yosef Shaul Nathanson in his
work of responsa, Shoel U-Meishiv (Mahadura Kama, 1:185):

In 5613, rumors were spread in a certain town about a certain teacher
who had been living there for eight years, and the children who studied
with him as youngsters are now thirteen years old and older. They now
testify that as children, when they learned with him, he defiled them
through homosexuality, Rachamana litzlan... Two young men — one
who is now fifteen years old and the other thirteen — testified that as
children, when they studied under him, when they were around nine
years old or younger, he would defile them through homosexuality, for
they would lie with him in bed in the room where he lived. There is a
lot more to the incident that is not suitable for printing.

This was my response. The truth is, I have already elaborated in a
responsum that two valid witnesses are required to disqualify a person,
and I cited the comments of the Peri Chadash and the Ritva requiring
two valid witnesses to disqualify someone, as it is treated as mwai »»7
[a trial for the purpose of corporal or capital punishment]. In this case,
then, since they were minors at the time of the incident, they are not
accepted as witnesses to testify as adults about what they saw as minors,
as stated explicitly in Choshen Mishpat (35)... However, according to
what the Maharik and Terumat Ha-Deshen wrote and was codified by the
Rama in the Shulchan Aruch, that in situations where valid witnesses are
not needed, even women and minors are accepted as witnesses, in this
matter, where certainly there is no possibility of having adults [testify],
and there is no possibility of having testimony — because undoubtedly,
this person, although he is evil and malevolent, conceals his conduct
and plays only with small boys... — it is clear that they are accepted as
witnesses. Moreover, it is not as though we are trying to disqualify him
from serving as a witness or from taking an oath...

In my view, then, it is proper [for the people] to remove from his
head the crown of demagoguery and to protect themselves until he
tully repents with appropriate means of self-affliction. He should then
return and accept the words of the rabbis, and this should serve as atone-
ment for his sins. But we cannot speak of repentance unless there is a
confession.

The Shoel U-Meishiv explicitly allows accepting testimony given by adolescents
about events they experienced as children. It seems clear, however, that this
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ruling would apply even to the testimony given by children before they reached
adolescence. The Shoel U-Meishiv based his ruling upon the Rama’s comments
regarding a situation in which there is no possibility of finding valid witnesses
(C.M. 35:14):

All those who are disqualified — they are disqualified even in a situa-
tion in which it is not common to find valid witnesses to testify. All this
applies only according to the strict law. Some maintain, however, that
there was an ancient provision enacted to accept women’s testimony in
places where men are not normally found, such as in a women’s rest-
room, or regarding other matters in which women are involved and men
are not, and to which men do not normally pay close attention, such as
to testify that certain clothes were worn by such-and-such woman and
they belong to her.

Therefore, there are those who say that even one woman or a rela-
tive or minor is accepted to testify about the beating and degradation
of a Torah scholar or about other fights...because it is not customary
to summon valid witnesses for this, and there is no time to summon...

Clearly, then, complaints made by a child who claims to have been molested, as
long as they sound credible, can be accepted as sufficient grounds for suspicion
that warrant appropriate action. Since molesters make sure to commit their
crimes in seclusion, and there is thus no chance of their being seen by valid
witnesses, a child’s testimony may be accepted as grounds for suspicion.

V. Must a Rabbi or Beis Din be Consulted Before Reporting
a Molester?

In a case in which a person has verified knowledge of a molester, may he notify
the relevant law enforcement agency himself, or must he first consult with a
rabbi or beis din to receive an official psak halacha?

The Yam Shel Shlomo (Bava Kama 3:9) discusses at length the topic of rw17oxY
xNno'Rn, the license to use corporal punishment in order to enforce compli-
ance with Torah law. After citing several sources that affirm the right to utilize
physical force against Torah violators, the Yam Shel Shlomo emphasizes that this
applies only to an 1»9wm mwn nTr — a distinguished person who is renowned
for his piety, who can be assured to act genuinely le-sheim shamayim. The Yam
Shel Shlomo then proceeds to draw a distinction in this regard between personal
religious matters and interpersonal offenses:

But this applies specifically to distancing [people] from other
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prohibitions, between a person and God. However, regarding interper-
sonal matters, such as if one beat his fellow, it is permissible for any
person, even a simple man, to rescue his fellow, and he may beat the
assailant in order to save the victim.

According to the Yam Shel Shlomo, all people are authorized to intervene in
order to rescue a victim of crime.! This is also the ruling of the Maharam Mei-
Rizbork, cited by the Shach (C.M. 388:45): “There is a mitzva for every person to
inform the judge that so-and-so beat so-and-so.”" This license would certainly
apply to molestation, which often involves physical assault that is no different
from beating and also inflicts psychological damage that requires professional
treatment, and whose effects are often more severe than physical harm.

Accordingly, it would seem that any person who is aware of a molester is
authorized, and indeed obligated, to intervene by notifying the relevant govern-
ment authorities, and he does not have to first consult with a rabbi or beis din.
To the contrary, consulting with a rabbinic authority could delay the process
and expose additional children to risk, Heaven forbid. It seems clear that once
a credible suspicion has been established,'? anyone aware of the situation is
required to immediately report the matter to the appropriate law enforcement
agency, without any delay and without any consultation, so that offenders can
be apprehended and our precious children can be spared the physical and emo-
tional trauma of molestation.

10. Unfortunately, there are those who cite the first section of this passage in the Yam Shel
Shlomo as a source for requiring consultation with a rabbi or beis din before reporting
a criminal to the authorities, ignoring the latter segment, where the Yam Shel Shlomo
rules explicitly that anyone is allowed to intervene to rescue a victim of assault.

11. See above, n. 4.

12. In the absence of 7279 Y11 — credible grounds for suspicion — it would seem that
one may not report a suspected offender, as this would undermine his reputation and
cause him humiliation without sufficient cause. It is possible, however, that if one can
ascertain that the investigation would be done in complete privacy and confidentiality,
then even without 7279 @937, one may report a suspected abuser, although this issue
requires further study.
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Adjusting “Sabbath Mode” Ovens on
Yom Tov

Especially in the Diaspora, where an extra day of Yom Tom is observed and
where Yom Tov can frequently fall on Thursday and Friday or Sunday and
Monday, resulting in the mislabeled phenomenon of the “three-day Yom Tov;’
many people need to cook on Yom Tov. It is difficult to prepare all the meals for
two or three days of Shabbos/Yom Tov in advance, and in homes with only one
refrigerator and freezer, such a large quantity of food cannot be stored in any
event. Moreover, freshly-prepared food is certainly recommended in the interest
of 110 oy nnnw and naw my.

Cooking, of course, is permitted on Yom Tov, but operating electrical appli-
ances is not. In ancient times, ovens were heated with firewood, and thus the
oven would be lit before Yom Tov, and, when necessary, firewood was added
over the course of Yom Tov to maintain the fire. In modern times, when elec-
trical appliances are used, this translates into leaving the oven and stove on
throughout the two or three days of Yom Tov and Shabbos.

The problem with such an arrangement — beyond the financial expense
of wasted electricity and gas — came to the fore in the spring of 2011, when
thirteen people in Teaneck, NJ, were hospitalized on Shavuos due to carbon
monoxide exposure, blamed on a faulty stove that had been left on for Yom Tov.
It was reported that all the windows of the home were shut and sealed as the
air conditioning was running, thus resulting in a high concentration of carbon
monoxide in the home.! The report cited a Teaneck Fire Department official who
remarked, “If you leave your stove on for two days, this is bound to happen.”
The incident prompted Teaneck officials to issue a warning to Jewish residents
several months later, before Rosh Hashanah, not to leave their stoves on over
the holiday. Teaneck Fire Chief Anthony Verley said in a statement reported by
The Bergen Record, “With leaving the stove on, we certainly know that it puts
the community at a greater danger. We want them to understand there are some
deadly implications to this.”?

The search for a solution to this problem actually began well over a decade
earlier. In 1997, the Whirlpool Corporation approached the Baltimore-based

1. See media article above.
2. The Bergen Record, September 26, 2011.
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Star-K kashrut agency to collaborate on a project to make ovens suitable for
use on Shabbos and Yom Tov in a halachically permissible way. Just one year
later, the company was awarded a patent for its “Sabbath mode,” a system that
surmounts the halachic obstacles posed by most modern ovens — namely, open-
ing and closing the door does not activate fans, lights, or electronic displays. Of
interest to us, however, is a different feature of the “Sabbath mode” — a system
which, according to the Star-K, permits adjusting the oven’s temperature on Yom
Tov. When the oven runs in “Sabbath mode,” the temperature adjustment does
not occur immediately after the user presses the button; rather, it takes place
only after a brief delay.® Based on a psak issued by Rav Moshe Heinemann, the
Star-K authorized the use of this device on Yom Tov to raise or lower the oven’s
temperature.

Distinguishing Between Shabbos and Yom Tov

Rav Heinemann penned a responsum explaining his position, which the Star-K
published on its website.* The ruling is based primarily on the fact that the
delayed activation renders the situation one of xn1 — committing a halachic
violation indirectly. One does not actually activate the oven’s mechanism, but
rather performs an act that will then cause the activation to occur.

The Rama rules (O.C. 334:22), based on the position of Rabbeinu Yoel, that
performing a n3xn in a manner of 07y is forbidden on Shabbos, except when
this is necessary to prevent a significant financial loss. The classic example of
permissible xn is placing utensils with water in the line of a spreading fire
in order to extinguish it, which is permissible on Shabbos in order to prevent
loss or damage to property. When it comes to Yom Tov, however, the Chafetz
Chayim rules (Shaar Ha-Tziyun 514:31), based on the Maamar Mordechai, that
indirect naxYn is permissible under all circumstances, even when this is not
necessary to prevent the loss of property.

Rav Heinemann noted that although the Kitzur Shulchan Aruch (98:25)
rules in accordance with the stringent view of the Magen Avraham (514:5), who
maintains that Yom Tov is no different from Shabbos in this regard, the Aruch
Ha-Shulchan (514:11) follows the Maamar Mordechai’s view. Rav Heinemann

3. Mr. Jonah Ottensoser, the Star-K’s engineering consultant, wrote a detailed article
explaining the “Sabbath mode” more fully, available at the organization’s website, at
http://www.star-k.org/articles/articles/kosher-appliances/483/the-sabbath-mode/.

4. http://www.star-k.org/articles/wp-content/uploads/2015/11/oventeshuva.pdf (retrieved
November 15, 2015). The responsum was published with slight variations in Yeshurun,
vol. 20, p. 503.
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added that this also seems to have been the position of Rav Shlomo Zalman
Auerbach (as implied in Mevakshei Torah, p. 18, *»»1n"7).

It should be noted, however, that in addition to the Kitzur Shulchan Aruch,
several other poskim also forbid xn7 on Yom Tov, including the Chayei Adam
(95:5), the Shulchan Aruch Ha-Rav (514:10), the Chelkas Yaakov (O.C. 72),
and the Chazon Ish (38:6). Moreover, it seems clear that Rav Shlomo Zalman
Auerbach, whom Rav Heinemann listed among those poskim who follow the
Maamar Mordechai’s lenient ruling, would not permit adjusting the temperature
in the “Sabbath mode” oven on Yom Tov.® In his Minchas Shlomo (2:22:2), Rav
Shlomo Zalman writes as follows:

;7252 1N NR MY 173 ROR ,NY JNRY RHW DN V12 DTININY VR WV )T
9 NPNNIY PHYTINY JPIT,MIP22P2 19 MYYY 1PNNY PR ONYTY YIR 10N ToaN DIwN
19 19039 ®Y HAR ;1PN AT HY P RIN RN HW NN D, TOHN MIPNA DWN RY 13 NYT
12 1273 TOON 12 W VP 27PA TN DR MY NOWI NP DR YaR ,n2NnoY myrapa
19NN3% P9TNY YR PNV JTNXD DINN RDW IR YAR 00 112039 DY Hpnh w2
P97 920 WV 19IRA PIT,TOONN DIPN YV INPNN HHI IR RN T HY MY NYTHY

.0 ORYN Y51 NN MYYY Y m 1vnn

As is well-known, there are those who on Yom Tov boil water not for
the purpose of drinking, but rather to extinguish the [flame over the]
gas [when the water overflows the pot], because of the financial loss
[they would otherwise incur by leaving the stove on]. In my view, this
should not be allowed on a regular basis, because since it was lit from
the outset with this intention, this is not considered a situation of finan-
cial loss. xn is permitted only on an occasional basis, but not as a
regular practice planned from the outset. Only if it happened that one
forgot to extinguish the gas on Erev Yom Tov, and this would cause a
significant loss, in such a case one is allowed to indirectly cause the gas
to be extinguished, but the heating [of the water] must be done for the
purpose of drinking. However, kindling [the stove] from the outset with
the intention of extinguishing it through a xn1y — this is not included
in the law allowing [xn3] in a situation of loss. Only in a case in which
there is already a fire did the Sages allow making an obstruction with
utensils filled with water.

Rav Shlomo Zalman explains that since several poskim — as noted above — do
not permit xn1 on Yom Tov unless there is a significant financial loss at stake,

5. This point was made by Rav Shlomo Miller in an article published in Yeshurun, vol. 20,
p. 509.
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one should abide by this ruling and avoid xn7 on Yom Tov except in situations
of potential financial loss. Clearly, then, Rav Shlomo Zalman maintained that
one should follow the stringent position, and he thus cannot be relied upon as
a basis for permitting operating an oven through a xn7 on Yom Tow.

Rav Moshe and the Shabbos Clock

Another reason to disallow use of the “Sabbath mode” on Yom Tov is a famous
responsum of Rav Moshe Feinstein (Iggeros Moshe, O.C. 4:60) concerning the
use of timers on Shabbos. Rav Moshe forbade the use of “Shabbos clocks,” ruling
that one may not set a timer before Shabbos to turn lights and appliances on and
off during Shabbos. Although his ruling has not been accepted, and Shabbos
clocks are indeed commonplace throughout the Jewish world, the rationale
underlying his ruling is nevertheless very relevant to the issue of “Sabbath mode”
ovens.

In his responsum, Rav Moshe presents two reasons for forbidding the use of
Shabbos clocks. First, he writes that permitting Shabbos clocks for lights would
result in permitting all melachos on Shabbos via automatic timers. Undoubtedly,
Rav Moshe argues, if Shabbos clocks had been available in the time of Chazal,
they would have forbidden using them for the same reason they forbade nvnx
Y, asking non-Jews to perform naxon on one’s behalf. Rav Moshe goes so far
as to suggest that setting a timer may actually be included under the prohibition
of »31% nny, which, he explains, “forbids naxYn performed by a Jew’s word,
not to mention by a Jew’s actions.” Second, Rav Moshe writes, using a timer is
forbidden because of nawT xmb71, belittling Shabbos and undermining the honor
with which we are obligated to treat it.

Of course, as mentioned, the use of Shabbos clocks is widespread, despite
Rav Moshe’s ruling. Nevertheless, it could be argued that his ruling was not
accepted only because the timer is set before Shabbos. This is much like placing
a pot of food on a fire before Shabbos, which is permissible even if the cook-
ing process actually begins after Shabbos has begun. (Rav Moshe distinguishes
between the situation of cooking and that of a Shabbos clock, but, as mentioned,
this distinction has not been generally accepted.) Since the action is done before
Shabbos in the case of the Shabbos clock, one might argue that it differs sig-
nificantly from »21% nvnx and does not infringe upon the honor of Shabbos.
It would appear, however, that Rav Moshe’s line of reasoning would apply to
adjusting an oven’s temperature on Yom Tov, as one performs an action on Yom
Tov that demonstrably causes a naxon effect.

There is another ruling of Rav Moshe concerning Shabbos clocks that
appears relevant to the “Sabbath mode” ovens as well. Rav Moshe ruled that if
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a timer was set before Shabbos, it is forbidden to adjust the timer so that the
electric device will be activated or deactivated earlier or later than it would
be on the current setting. He writes that aside for the prohibition of muktzeh,
which forbids moving the pegs, delaying or advancing the effect might consti-
tute a Torah violation, depending on the nature of the electrical device. If one
changes the setting for turning on a light, for example, so that the light will turn
on earlier or later than originally scheduled, this would constitute an outright
naRYN, just like directly turning on a light constitutes a nax9n.¢ Elsewhere (O.C.
4:91), Rav Moshe applies this ruling to Yom Tov as well. Clearly, Rav Moshe
maintained that the act of moving the pegs of a timer on Shabbos constitutes
an act of noxvn despite the fact that the effect does not occur immediately. This
seems comparable to adjusting the temperature of an oven on “Sabbath mode,”
which would presumably be similarly forbidden despite the delayed effect.

Placing Wheat in a Water-Powered Mill

One might also challenge Rav Heinemann’s ruling on the basis of Rav Chaim
Ozer Grodzinsky’s comments (Achiezer 3:60) regarding the case of one who
places grain in a water-powered mill on Shabbos, indirectly causing them to
be ground. The Even Ha-Ozer, as Rav Chaim Ozer cites, maintains that placing
grain in a mill constitutes a Torah violation.” Rav Chaim Ozer explains that
even if one performs a naxYn indirectly, he nevertheless transgresses the Torah
violation if this is the normal manner of performing that naxmn.

The classic example is the case of winnowing on Shabbos, described by the
Gemara (Bava Kama 60a) as ymy»on mam n1w — one separates the chaff from
the grain by throwing the raw grain into the air, allowing the wind to separate
the various particles. Although the effect is brought about by the wind, and the
person merely places the grain in a situation in which the wind can then separate
the particles, he transgresses a Torah prohibition because he has performed this
nIRYN in its usual fashion.

By the same token, Rav Chaim Ozer explains, one transgresses the Torah pro-
hibition of grinding on Shabbos by placing the grain in the mill, even though he
does not actually grind the grain, since this is the conventional method of grind-
ing. This is quite different from the situation of n2> 09 — indirect extinguishing
— in which one places water in the path of a fire, as this is not the conventional

6. Extinguishing might not constitute a Torah violation, as according to Tosfos, extinguish-
ing a fire is forbidden only 312770 unless it is done to produce a coal.

7. 'This is in contrast to the view of the Magen Avraham (252:20), who maintains that this
is forbidden only j21m0.
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manner of extinguishing, and it is therefore permissible on Shabbos (under
certain circumstances). Rav Shlomo Zalman Auerbach (Minchas Shlomo 1:9)
likewise asserts that an indirect naxYn is considered no different from a direct
naxon if it is performed in the conventional manner.®

Applying this to the case of the “Sabbath mode” oven, it would seem that
adjusting the oven’s temperature by pressing a button is the normal way of con-
trolling the appliance, irrespective of the oven’s delayed response. Therefore, this
should seemingly be forbidden.®

Indiscernible nar4n

In his teshuva, Rav Heinemann raises the possibility that use of “Sabbath mode”
should be forbidden because of the electrical response that is triggered at the
moment the button is pressed. Even if the actual effect is delayed, the user’s
command is registered by the oven’s system immediately, and the system then
“counts down” to the moment when the temperature is to be adjusted. Seemingly,
this immediate response should suffice for us to forbid utilizing this mechanism
on Yom Tov.

Rav Heinemann dismisses this argument, however, claiming that since the
immediate response is not discernible by any of the five human senses, it does
not violate Yom Tov. He explains:

170 NN RYT ,MYYI PINY TV N PI 0N ANN INODR HIT PIT 1T INT NN
NUYIV APR 1223 DIDRY 1IN 1991,1°N172 OY RNV R 772N PRI NIWN 7ORYNY
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LI0RI RY 170,00 DNY IRTIA YT IR NYTIND NYII0T 7Y DMRIY 0919w 97PR
DIV PRI ,AVYN NYVIA IRII 12T DY PR DINAIN Y RMOWI 3T 1732 IR
DIV IR PRY MINWYI 12T DIVWY 999 YTY R”R D TNYNH D922 NI, YNRWI IR WININ 727
172pn MY MY DWIN Y 9270 WIINY TN IVRR NIRYN RIPI PRI, IR PIN
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However, it is well known that all of the Torah’s prohibitions apply only
to that which we are capable of discerning and doing, for “the Torah was
not given to the ministering angels” and “the Almighty does not deal

8. This notion is also cited in the name of Rav Yosef Shalom Elyashiv. See Shevus Yitzchak,
Hilchos Gerama, ch. 15, and Ashrei Ha-Ish 19:18, 37, 50.

9. This argument is advanced by Rav Shlomo Miller in the responsum cited above (n. 5).
Rav Miller further notes that the Yeshuos Yaakov (334), explaining the comments of the
Shiltei Ha-Gibborim, writes that 23 0 is permitted only if the primary intention is
not to extinguish the flame.
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cruelly with His creatures.” Therefore, it is permissible to eat cheese, even
though it is produced through bacteria which have no kosher properties,
because they cannot be seen with the eyes that the Almighty gave us.
Although they can be seen under a microscope, and we know for certain
that they are present, nevertheless, they are not forbidden...

And so in our case, when one presses the buttons, nothing visible
occurs at that moment, and nothing is felt or heard. Without special
instruments, it is impossible to know that anything has changed, for
there is no spark or sound, and it is not considered a nax9n unless it can
be detected with the senses that the Almighty has given us that a change
has occurred.

Rav Heinemann contends that pressing the button in “Sabbath mode” is permis-
sible on Yom Tov because this act triggers an effect that is only later discernible
to the human senses. Since the immediate electrical effect is indiscernible, even
though we know with certainty that it occurred, the act is permissible. Rav
Heinemann compares this indiscernible effect to bacteria in cheese, which are
permitted for consumption because they are not visible to the naked eye.

Rav Heinemann cites in this context a ruling by Rav Moshe Feinstein (Iggeros
Moshe, Y.D. 4:2) that worms that are too small to see with the naked eye are not
forbidden for consumption. Another example brought by Rav Heinemann is
that of two adjacent letters in a sefer Torah that appear connected. Even if a
small space between the letters can be discerned through a magnitying glass, the
sefer Torah is nevertheless invalid, since to the naked eye the letters touch one
another. Conversely, if the two letters appear separated but a magnifying glass
reveals a thin drop of ink that connects them, the sefer Torah is valid.

We might, however, challenge this assertion, in light of a clear distinction
that exists between the cases noted by Rav Heinemann and the situation of
the “Sabbath mode” oven. When a person presses the button on the oven, he
does so for the specific purpose of triggering the electrical effect of raising or
lowering the oven’s temperature; his sole intention is to activate the oven. This
is quite different from the situations of invisible bacteria or insects and the ink
of the sefer Torah, regarding which we may invoke the rule of »2x%n% nmn nam1 89
nwin — that the Torah is meant to be observed by human beings with limited
capabilities, and thus the halacha clearly depends on what can be seen with the
naked eye. It does not seem plausible that pressing a button on an oven with the
clear intention of triggering an electrical effect should be permitted only because
the immediate effect is indiscernible.

Rav Heinemann proceeds to raise the question of why, according to his
rationale, we would not permit typing on a computer on Yom Tov when the
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screen is turned off. In this instance as well, one performs an act that pro-
duces a naxn that is currently indiscernible, but whose effects will be seen later.
Seemingly, if adjusting the temperature on the “Shabbos oven” is permitted
because the immediate naxon effect is indiscernible, then typing on a computer
should likewise be allowed when the screen is deactivated. Rav Heinemann,
however, distinguishes between the two cases, noting that typing on a computer
produces text that will later be visible, and thus violates the prohibition of npn
R — creating or repairing something on Shabbos or Yom Tov — whereas the
electrical effect of pressing the buttons on an oven does not constitute X npn.

This distinction, however, seems very difficult to understand. Once we accept
the premise that halacha does not forbid an act that produces an indiscernible
narYn effect, it should not make any difference whether the naxn effect involves
R >0 or any other Shabbos prohibition. Even if we can somehow formulate
a fine distinction between the two, it seems hardly reasonable to issue a lenient
ruling on this basis when a potential Torah violation is at stake.

Opening a Refrigerator

Rav Shlomo Zalman Auerbach, in a well-known ruling (Minchas Shlomo 1:10:6),
permitted opening a refrigerator door on Shabbos, even when the motor is not
running, despite the possibility that opening the door will cause a rise in the
temperature in the refrigerator and could thus activate the motor. Rav Shlomo
Zalman contended that this is permissible for two reasons. First, the main
concern that arises when activating electricity on Shabbos is the Chazon Ish’s
famous claim that activating electricity constitutes nna, the Torah prohibition
against building and creating. In the case of a refrigerator, Rav Shlomo Zalman
argued, the structure is already fully built and functioning. The way a refrigera-
tor operates is by turning itself on or off in response to temperature changes, and
therefore by opening the refrigerator door, one does not “build” or “dismantle”
anything; he is simply allowing the appliance to operate in its usual way.
Second, Rav Shlomo Zalman argued, it seems reasonable to assume that xn73
is forbidden on Shabbos only when one intends to produce the naxn effect. Rav
Shlomo Zalman draws a comparison to the ruling of many poskim allowing one
to tell a non-Jew on Shabbos to perform an act that unintentionally involves a
nIRYN, such as opening a car door, which will have the effect of turning on the
light. Although it is forbidden for a Jew to perform such an act on Shabbos if
the naxon result is inevitable (xw>1 »va), one may ask a non-Jew to perform such
an act. It appears that when it comes to »21% nvnxr — the prohibition against
asking non-Jews to perform naxYn on one’s behalf on Shabbos — the prohibi-
tion is limited to intentional naxYn; it does not include actions that incidentally
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involve naxon. Rav Shlomo Zalman reasons that if this distinction applies to the
prohibition of 2% nnr, which is forbidden even when it is necessary to prevent
a financial loss, then it should certainly apply to the more lenient prohibition
of xn7, which we allow for the sake of preventing a loss. Therefore, since one
does not intend to activate the refrigerator’s motor when he opens the door, this
is permissible on Shabbos, as the naxYn result is produced indirectly and is not
intentional.

Neither of these arguments can be applied to the “Sabbath mode” oven.
First, adjusting the oven’s thermostat indeed results in a naxYn, as the oven’s
mechanism works to raise or lower its temperature. This differs from the case
of a refrigerator, regarding which, Rav Shlomo Zalman claimed, no actual nox5n
is involved. As for the second argument, one quite obviously presses the button
with the clear intention of causing the temperature to change, and thus the naxon
effect is not unintentional. Seemingly, therefore, the use of this mechanism is
forbidden on Yom Tov, despite the delayed effect on the oven’s temperature.

INTERVIEW

Rav Moshe Heinemann shlit’a
on Headlines with Dovid Lichtenstein*

On Yom Tov, there is an added feature [in the “Sabbath mode” oven] which I
added into it, which works with xn73 based on the Mishna Berura, [who rules]
that xn is permissible on Yom Tov. The reason why this is not considered as
though you are doing something right away is because really you're sending a
message to the computer, and the computer determines that whatever should
happen, will happen after ten seconds or whenever it’s going to happen. Since
it’s not possible for a person to recognize that anything has happened with his
five senses, he is not considered to be doing anything right away. [By contrast,]
typing on a computer with the screen turned off might be considered xm npn,
as if you've made something now which could be used at a later date.

Let me tell you about something very similar. In Baltimore, they put in new
water meters which they do not need to send people to read. There is a digital
display, and it sends a signal to the central system’s computer. When they want
to send you a bill, it is produced right away... This is a problem for Shabbos. We
were able to reach an agreement with the city. We said that they should make
a cover over the display, so they can check the display if there’s a problem, but



392 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

normally it cannot be seen. But there was still a problem with the message being
sent to the computer. I went to Rav Chaim Kanievsky and asked him what he
thought about it. I thought it was not a problem because you cannot see, feel,
hear, taste, or smell anything — there is nothing we can notice with our five
senses. He said he does not see any problem with it, because you're just sending
a message.

* Broadcast aired 20 Tishrei, 5776 (October 3, 2015).





