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To see the Headlines article regarding the Shalit deal relevant to the above click here
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Headlines Two

ENEWS

Doctor Contracts Ebola in Sierra Leone, Will be
Flown to Nebraska for Treatment

November 13, 2014

A surgeon from Sierra Leone and a permanent resident of the United States who
contracted Ebola while working in West Africa will be flown to the United States to
receive treatment for the deadly virus, according to a government official.

Dr. Martin Salia is expected to arrive in the United States on Saturday and will
receive treatment at Nebraska Medical Center, the official told ABC News.

Itis unclear how he contracted Ebola, but the official said he was in Sierra Leone
at the time.

A hospital spokesman would only say that he
would soon be evaluated for possible treatment.
He would not give any other details.

In a statement, Jen Psaki, a spokeswoman for
the State Department, said they were working “in
consultation with the Centers for Disease Control
and Prevention” and were “in touch with the family
of a U.S. legal permanent resident working in | .
Sierra Leone who has contracted Ebola. ‘ b

“His wife, who resides in Maryland, has asked /
the State Department to investigate whether p. craig spencer is seen in this
he is well enough to be transported back to the undated LinkedIn profile photo.
University of Nebraska Medical Center for treat-
ment,” the statement added.

This comes two days after Dr. Craig Spencer, who contracted Ebola treating
patients in West Africa, was discharged from a New York City hospital Ebola-free.
Spencer, 33, who treated Ebola patients in Guinea for Doctors Without Borders,
spent 20 days in isolation at Bellevue Hospital in Manhattan after testing positive
for Ebola there on Oct. 23.

Spencer was the fourth person to be diagnosed with Ebola in the United States
and the ninth Ebola patient to be treated in this country. Only Thomas Eric Duncan,
the Liberian national who was diagnosed in Dallas, Texas, in late September, has
died of the virus in the United States.

-
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More than 5,000 people have died in the Ebola outbreak that is ravaging parts
of West Africa, the World Health Organization reported on Wednesday.

This is the largest Ebola outbreak ever recorded — the vast majority in the West
African countries of Liberia, Guinea and Sierra Leone.

Copyright © abcnews.go.com
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Ebola: May a Doctor Endanger
Himself by Treating Patients?

he 2014 Ebola outbreak in West Africa was the largest such epidemic in his-

tory, with over 28,000 cases of the disease reported and over 11,000 deaths
confirmed, mainly in Guinea, Liberia, and Sierra Leone. The Ebola virus causes
internal and external hemorrhaging, resulting in the death of an estimated 50%
of patients. It is very contagious, transmitted through virtually all bodily fluids,
including saliva, sweat, urine, vomit, and blood. As bleeding and vomiting are
common symptoms of the disease, it can spread rapidly. There is currently no
vaccine to immunize against the Ebola virus, or specific medication to cure
patients. However, Ebola mortality rates can be significantly reduced through
intensive treatment of the symptoms and rehydration therapy to compensate
for lost fluids.

Several humanitarian organizations, such as Doctors Without Borders, sent
healthcare professionals to West Africa to treat patients and help curb the spread
of the deadly disease. Unfortunately, several professionals contracted the disease
over the course of their work. New York resident Dr. Craig Spencer, a physician
at New York Presbyterian Hospital who worked in Guinea as part of Doctors
Without Borders, returned to the United States on October 17, 2014. Several days
later, on October 23, he was rushed to Bellevue Hospital Center after develop-
ing a high fever. After testing positive for Ebola, he was placed in isolation.
Thankfully, Dr. Spencer was discharged from the hospital twenty days later, on
November 11, with a clean bill of health.

The humanitarian disaster wrought by the Ebola epidemic, and the sense
of duty felt by many in the international healthcare community who wanted to
help, raises the difficult question of whether one should expose himself to risk
for the sake of saving lives. Treating Ebola patients was an urgent necessity both
for the patients and for the world at large, which could have otherwise faced an
international epidemic. Thus, the professionals who endangered themselves for
the sake of treating patients were, rightfully, hailed as courageous heroes. From a
halachic standpoint, however, the question arises as to whether one is permitted
to put his life at risk in order to save others. Would it have been permissible
for a physician to travel to West Africa to treat patients, or would it have been
forbidden for him to risk his life for this purpose?
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TR TV PAWYI 7Y MY

The prohibition against exposing oneself to danger is explicitly codified by the
Rambam in Hilchos Rotzeiach (11:4), where he writes that one is required to
remove all life-threatening hazards from his property and protect himself from
them:

...N9 197 9272 7I0TAYI NN VWYY IPPDNY NVY MIXN MW NIID 12 WY HIWIN Y

Any hazard that poses a risk to life — there is an affirmative command
to eliminate it, to protect oneself from it, and to exercise extreme care
with regard to it...

The Rambam writes that one who has in his possession something dangerous
violates the command of Txn Jwa1 MW 79 MWD — “Guard yourself, and protect
your life vigilantly” (Devarim 4:9) — as well as the prohibition of wn7 mwn 8%
721 — “Do not place bloodguilt upon your home” (Devarim 22:8). The source
for this interpretation of the first of these verses as referring to protecting oneself
from harm is a story told by the Gemara in Maseches Berachos (32b) about a
certain pious man who refused to interrupt his prayer to respond to the greeting
of a government official. The official questioned the man’s refusal to return his
greeting, as he thereby endangered his life, in violation of T&n Jwa MmMw1 7 MW~

In the next paragraph (11:5), the Rambam writes that “the Sages forbade”
various kinds of dangerous activities. The Rambam proceeds to list such activi-
ties, including drinking water that may have been contaminated with toxins.
Later (12:6), the Rambam lists other forbidden dangerous activities, such as
walking on an unstable bridge or next to an unstable wall. Both passages are
cited by the Shulchan Aruch (C.M. 427:8-9).

Several Acharonim noted the apparent contradiction in the Rambam’s com-
ments, as he cites a Biblical source for this prohibition, while also establishing
that “the Sages forbade” engaging in dangerous activities, suggesting that this
prohibition applies only on the level of Rabbinic enactment, as opposed to Torah
law.! The Beer Ha-Gola (C.M. 427:70) suggests that this prohibition is in fact
Rabbinic in origin; the verse cited by the Gemara — and the Rambam — was
intended merely as an xnanox (an allusion in the Biblical text to a law enacted
later by Chazal). By contrast, Rav Alexander Sender Shor (Tevuos Shor 13) writes
that the prohibition against engaging in dangerous activities clearly applies on
the level of Torah law, as evidenced by the common Rabbinic dictum xniso xvnn
RO x’N — matters of safety and health are treated more seriously than halachic

1. See Minchas Chinuch, mitzva 547; Kiryas Sefer in Hilchos Rotzeiach; Sema, C.M. 427:12;
and Chasam Sofer, Avoda Zara 30a.
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violations. The Rambam writes mnan 1moxr — that these activities were proscribed
by the Sages — only because these prohibitions are not stated explicitly by the
Torah, but are rather established on the basis of Chazal’s exegesis of the impera-
tive T8N W9 M1 1Y MW 1. The Rambam did not mean that these prohibitions
were introduced by the Sages, but rather that the Sages interpreted the Biblical
text as forbidding such activities.?

MO Pov

Regardless, it is clear that halacha forbids knowingly entering into a dangerous
situation, either on the level of Torah law or by force of Rabbinic enactment,
and the question thus becomes whether this prohibition is overridden by the
concern for human life. Certainly, one is not required — or even allowed — to
surrender his life to save another (unless he is ordered to kill or be killed). But
in the case of an infectious disease, the doctors are asked not to surrender their
lives, but to expose themselves to risk. Is this exposure permissible for the sake
of saving patients who would otherwise die, or does the halachic obligation to
care for one’s own physical wellbeing override the obligation to save human life?

At first glance, this question hinges on the well-known debate among the
poskim as to whether one may or should place himself in a situation in which he
might lose his life in order to rescue someone who would otherwise definitely
lose his life. The Beis Yosef (C.M. 426), citing the Hagahos Maimoniyos, rules that
halacha requires rescuing someone who would otherwise certainly die, even if
this entails endangering oneself. As long as the rescuer needs to place himself
in a situation of only nv pav — in which he is exposed to the risk of death,
as opposed to a situation in which he would certainly die — he is required to
act to rescue a person who would otherwise definitely die. The Sema (426:2),
however, notes that other poskim seem to disagree, and do not require a person
to endanger himself in order to rescue somebody from death. The Radbaz, in
one of his responsa (3:627), writes that it is forbidden to endanger oneself to
rescue another person, and one who does so falls under the category of Ton
now (a “pious fool”).

2. The context of the Tevuos Shor’s discussion is the prohibition of wpwn Ya (Vayikra 11:43),
which Chazal understood as forbidding activities that are deemed revolting. In reference
to this prohibition as well, the Rambam speaks of Chazal proscribing these activities:
10 NP TR 712 217 WY PRYWM MYarn o'non 17or. This led several Acharonim to conclude
that the Rambam considered this a Rabbinic prohibition. The Tevuos Shor contends,
however, that the Rambam in fact speaks here of a Torah prohibition; the Rambam
writes that the Sages forbade these activities only because they are established on the
basis of Chazals interpretation of the verse.
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Elsewhere (Shu”t Le-Leshonos Ha-Rambam, Hilchos Rotzeiach 1:14), the
Radbaz concedes that if the risk is slight, then one must expose himself to the
danger for the sake of rescuing his fellow. The Radbaz adds that for this reason
Chazal establish the obligation to rescue one’s fellow from danger with the
example of 1n11 Y210 17an RN — where someone is drowning. Jumping into a
river to save someone from drowning entails a small degree of risk, and Chazal
therefore noted this example in order to instruct that the obligation to rescue
someone from danger applies even when this entails exposing oneself to slight
danger.

Seemingly, the permissibility of a healthcare professional traveling to areas
ravaged by the Ebola epidemic to treat patients would depend upon this debate.
Ebola patients who do not receive adequate medical care would all but certainly
die, whereas the doctors who treat them only face the possibility of contracting
the virus. At first glance, this situation is a classic example of exposing oneself
to danger for the sake of rescuing people from certain death, and the halacha
would thus depend on the different views cited above.

Upon further consideration, however, it would appear that even the Sema
and Radbaz would concede that treating contagious patients is permissible,
and perhaps even obligatory. To explain why, we need to explore the precise
parameters of the prohibition against exposing oneself to danger.

Why is Overseas Travel Permitted?

It is clear from the examples of dangerous activity given by the Rambam that
this prohibition applies even to situations in which the risk of danger is remote.
The Rambam mentions in his list drinking from natural bodies of water in the
dark of night, when one cannot check to see if leeches are present in the water;
drinking water that had been left uncovered, and thus may have been poisoned
with a snake’s venom; placing coins in one’s mouth, which is deemed hazardous
because they may have been infected with germs; and keeping a knife thrust
into a fruit or vegetable such that its blade is concealed, which could endanger
somebody who leans on the fruit or vegetable. In all these examples, there is
only a remote possibility of life-threatening danger, and yet the Rambam forbids
these actions because they expose one (or others) to danger.?

3. Rav Zevulun Graz, former Chief Rabbi of Rechovot, offered a clever insight to explain
why in virtually all areas of halacha we may rely on a statistical majority (111) to permit
that which might perhaps be forbidden, yet when it comes to matters involving personal
safety, we must avoid even remote chances of harm. The Ramban (Chullin 2b) writes that
hallowed food — teruma and sacrifices — is not subject to the rule of mw1a nxmv pav
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How can we reconcile this prohibition with the fact that since time immemo-
rial, people have engaged in potentially dangerous activities that were deemed
perfectly acceptable? The Shulchan Aruch (O.C. 219:1), based on the Gemara
(Berachos 54b), lists the four types of people who must recite Yman n>1a to thank
God for protecting them from harm, two of which are those who traveled
through a desert and those who traveled overseas. The clear assumption, of
course, is that these are considered dangerous situations in which one depends
upon the Almighty’s special protection. Thus, upon emerging safely from
these situations, one is required to offer a special blessing of thanksgiving. Yet,
nowhere in halachic literature do we find any mention of a prohibition against
traveling due to the dangers involved! Indeed, the Shulchan Aruch (O.C. 248)
addresses the prohibition against embarking on a sea voyage close to Shabbos,
clearly indicating that traveling at other times is perfectly acceptable.* Why is
one allowed to travel, if this is considered dangerous?*

This question was already raised by Rav Malkiel Tzvi Tannenbaum of Lomza
(Divrei Malkiel 5:35), and he concedes that it is unclear where the line is drawn
between permissible and forbidden exposure to danger:

2 TPY IMN ORTI NN ,RNIDD RMIVT DIVN...MTINY IR D7 7TV 10XND 10
TPY 21NN IRTIA MR APR DY 0TI WY TPY PIX ORI .NYTY I0XRY TIRN 10 RN
IRY RPN NIDD WWNIA Y’R DIINY IMNY 12°TN 7170 .NII0 WWN DIVN YINY 12 ORI

.NNODN NYN PR IR ,ATY D120 IRV 112 PIRNY W .RNYPI YWD P

We find, after all, that sea travelers are required to thank [God upon the
safe completion of their voyage]...because danger is common [when
traveling by sea], yet it is certainly permissible to sail at sea, and this

7nv 270, Normally, when uncertainty arises concerning a person or object’s status of
purity, we may consider it pure if this occurred in a public location. When it comes to
teruma and sacrifices, the Ramban asserted, this rule does not suffice, because the Torah
(Bamidbar 18:8) commands 'mmn nwn — that we must safeguard hallowed food.
Whenever the Torah requires “guarding” something, we must avoid even situations
of uncertainty. By the same token, then, when the Torah commands us to safeguard
our personal wellbeing — Txn Jwa1 MW 79 WA — it means that we must avoid even
potential hazards.

4. This point is made by the Shem Aryeh, in the passage cited below.

5. The Talmud Yerushalmi (Pesachim 4:1) cites the view of Rabbi Yehuda, who forbids
traveling overseas, and the commentators explain this ruling as based upon the risk of
danger. However, the Ohel Moshe (1) asserts that Rabbi Yehuda speaks of very specific
instances, when sea voyages are especially dangerous. Regardless, the commentators to
Maseches Moed Katan (14a) note that the Talmud Bavli understood Rabbi Yehuda as
forbidding not sea travel per se, but rather leaving Eretz Yisrael. In any event, common
practice clearly permits overseas travel.
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is not considered knowingly killing oneself. And if one must travel by
sea to fulfill a certain mitzva, he is certainly obligated to travel, and it is
forbidden for him to refrain because of the possible danger. We thus see
that it is permissible to place oneself in a situation of possible danger, as
long as there is only a remote risk. Elaboration is needed to explain the
limits in this regard, but time does not allow.

Traveling overseas is not dangerous enough to be forbidden, but it remains
unclear just how dangerous something must be to be prohibited by force of the
command of 72 Inwn 1.

Other sources also indicate that halacha permits placing oneself in situations
that present a very slight risk. The Magen Avraham (316:23) condemns those
who allowed killing a certain type of lizard on Shabbos, noting the very low
level of risk posed by this creature. Similarly, Rav Aryeh Leibush Lifshitz, in a
responsum published in his Shem Aryeh (Y.D. 28), notes that in Sefer Chasidim
Rabbeinu Yehuda Ha-Chasid lists numerous activities from which one should
refrain due to safety concerns, yet these are not mentioned in later halachic
works. The Shem Aryeh suggests that since the risk presented by these activities
is very slight, they are not strictly prohibited.

However, in contradistinction to the Divrei Malkiel, the Elya Rabba (O.C.
219) asserts that sea travel is actually more dangerous than activities that hala-
cha forbids due to danger. The Elya Rabba notes that halacha does not require
reciting Ynin no>a after safely emerging from other dangerous situations, such
as passing underneath an unsteady wall or walking over an unsteady bridge. The
Elya Rabba explains that the level of risk in these situations is not high enough
to warrant an obligation to give praise upon emerging safely. According to the
Elya Rabba, then, passing under an unstable wall, which halacha clearly forbids,
is less dangerous than traveling overseas, which halacha clearly permits. How
can we explain this anomaly?

oYY S BN

The answer to this question is expressed by the Shem Aryeh in the aforemen-
tioned responsum:

,VINY PR N30 TIT1 Y YV 13NN RINY 7372 171 ,7390 0N WY 07272 GRT YN
,1I3D TNA RIRT 1IN .01 730N MI2TN 230N TN 21, MTInY X IYIIR 10T
DI2TATORTI RYR ...1300 DIWN MORI RY NN ...127102 79791 102 wI78Y ImIn n”m

995 MOR PR OYIWN TR DN VR ORI

You should know that when it comes to things that entail danger
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— nevertheless, if it is something that is the way of the world and a
necessity, there is no concern. After all, “four people are required to give
thanks,” and two of them are desert travelers and travelers at sea. Thus,
they entail danger, and yet it is permissible to voyage out to sea and to
travel in the desert... Why do we not forbid [this] due to danger?...
Rather, it is clear that when it comes to things such as these, which are
necessary for the world, there is no prohibition whatsoever.

Although traveling overseas and through deserts is considered dangerous, it is
nevertheless permissible because it falls under the category of oy Yw wnm —
common and conventional human activity. Societies establish which behaviors
and activities are acceptable despite their posing certain risks, and halacha does
not forbid such activities.

One simple example might be highway driving, which clearly entails some
degree of danger due to the possibility of fatal accidents, yet has been accepted by
modern society as an essential part of day-to-day living. Since travel is regarded
as a vital part of life, it is permissible, even though it poses greater danger than
other activities that halacha forbids, since they can be avoided without disrupt-
ing one’s normal mode of living.

This approach was similarly formulated by Rav Elchanan Wasserman (Kovetz
Shiurim, Kesubos #136) in explaining the Gemara’s remark in several contexts
that ’n mxrna 9mw — certain potentially dangerous practices are permissible
because “God protects the fool-hearted”® Rav Elchanan writes:

JNIRY NR NNYWY 1T PR IDIRD NN RDNNT,PIR TIT 30NN PINAY 27N DTRD PRT Y'Y
MRY NR NNY? RY ORY,DIRND HDI2119R 30119 1720 RN HAR .0YNVN 110 IV TR
0PNV TN MWD R R IWOI INNN RIN

We must explain that a person is not required to refrain from ordinary
conduct, and hence one is considered unable to protect himself, and he
is then protected by God. But when one is able to be careful, he is not
in the category of the “fool-hearted,” and if he does not protect himself,
he puts his life at risk and will not be protected by God.

When we engage in dangerous activities that are accepted as part of daily living,
we are not considered to be acting recklessly. Rather, we are considered as having
been placed in a potentially dangerous situation against our will, and we may
thus rely on God’s protection.”

6. The source of the phrase 'n nxna 1mv is Tehillim 116:6.
7. 'This approach is also developed at length by Rav Yehuda Unterman, Shevet Mi-Yehuda,
vol. 1, Mahadura Kama, p. 50. Additionally, it is cited in the name of the Chazon Ish by
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Applying this principle to the area of professional healthcare, it would cer-
tainly appear that treating contagious patients would be permissible — and
perhaps even obligatory — in light of the fact that this falls under the category of
%Y Y N — conventional practice. Despite the risk entailed, it is accepted that
healthcare professionals treat contagious patients, obviously taking reasonable
precautions, and it is thus permissible, if not obligatory, for the sake of saving
lives.

V91 NN RWI RIN PHN

Another reason to permit physicians to treat infected patients arises from the
Gemara’s comment in Maseches Bava Metzia (112a) that appears to permit one
to risk his life for the sake of earning a livelihood. The Torah in Sefer Devarim
(24:15) issues the command to pay one’s workers on time, and explains, X1y 7
091 NR RV RN YR — literally, “for he is poor, and he makes his life dependent
on it [his salary].” The Gemara explains the phrase ywa1 nx xwn ®in o) to mean
that an employee, in many instances, is forced to risk his life in order to satisfy

his responsibilities to his employer and earn his wages:
27700 HY RY — nnpnY nxy 90m 19781 19N W12 AT AYY NN N

For what did this [worker] climb up a ramp and hang onto a tree, sub-
jecting himself to [the risk of] death — was it not for his wages?

As Rashi explains, certain jobs — such as harvesting fruits from trees — require
climbing to high places and risking one’s life, and thus an employer who fails to
pay his workers commits a grave offense. The clear implication of the Gemara’s
comment is that it is acceptable for an employee to put himself at risk when this
is necessary to earn his wages.

This point is made by Rav Eliezer Waldenberg (1Zzitz Eliezer 9:17, Kuntres
Refua Be-Shabbos 5:9), who concludes that one may place himself in a potentially

Rav Avraham Farbstein. Rav Yehoshua Neuwirth (Shemiras Shabbos Ke-Hilchasa, ch.
32, n. 2) also advances this theory, noting that this was the view of Rav Shlomo Zalman
Auerbach. It should be noted, however, that the formulation in Shemiras Shabbos
Ke-Hilchasa differs somewhat from the way it is presented in the aforementioned
sources. Rav Neuwirth asserts that the determining factor is whether people commonly
consider the given activity dangerous, rather than whether the activity is regarded as
part of ordinary life. This subtle but significant distinction could yield important ramifi-
cations, particularly with regard to the question at hand concerning treating contagious
patients, which on the one hand is considered part and parcel of the medical profession
and a physician’s responsibility, but yet is regarded as a dangerous activity.
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hazardous situation when this is required for his profession, as in the case of a
doctor treating contagious patients. Rav Waldenberg writes:

01579 70 DIWN 1Y 1NN IR INDIIG MY D9INA HAVYY 15 NWIY ROINT NPNAT T71va%
INDIID M1AY NIDD MMPNY DIPH HPIAY NN NPNAY NNY INITLY ,NIOD PHDI D)
01579 10T AN NY 1NRY DX 1ONY OTRY IMNT MI70...008 IR RWI RIN PHRY 1NITI
,NDITD DWY T2IVN RHITA DI 17N I”R1..INDITD DVWH DV 37V J9N7Y D2IN0ON MMpnY
101 199 NHRI 091N HHVY HWIN? NRTIA 3NN RY DRY RN NPTHN PINWI VIO

230N INDIID HHVIM NPVI

It seems, in my humble opinion, that since a physician treats patients for
the sake of his livelihood, he is allowed to expose himself to potential
risk for this purpose, similar to the Torah’s allowing a worker to enter
dangerous places for his livelihood, as it says, 121 nx xRN PHRI...
indicating that it is permissible for a person to expose himself to the
risk of death — meaning, to enter dangerous places, where he might
be killed — for the sake of his livelihood... Therefore, the same would
apply to a physician who works for his livelihood, especially when the
country’s laws are such that if he does not conduct himself this way,
but rather neglects the treatment of these patients, his license will be
revoked and he will lose his livelihood.

This point is also made by Rav Moshe Feinstein (Iggeros Moshe, C.M. 1:104),
who permits earning a livelihood from an athletic career, even if one plays a
sport that entails a small risk to one’s life or to the lives of other players. Citing
the Gemara’s comments concerning an employee’s exposing himself to risk for
his job, Rav Moshe asserts that for the sake of earning a living, one may expose
himself to a level of risk, and even expose others to risk, as long as they chose
to place themselves in that situation, as is the case when playing professional
sports.

Rav Moshe makes reference in this context to a responsum of the Noda
Be-Yehuda (Mahadura Tinyana, Y.D. 10), who forbids hunting for sport,
both because of its unbecoming nature and due to the life-threatening dan-
gers entailed, but then adds that hunting is allowed for the sake of earning a
living:

N YOV Y 72N T2 MO Y 1N 1NN ATINN Y ,INNNY AT VI Y RINY N
JWAI IR RV RIN ORI NINAR 1IN ,N2 PR INDIINT INONN TNRY RINY

Someone who is poor and does this for his sustenance — this the Torah
allowed, as is the case regarding all merchants who sail overseas, because
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regarding all that is required for one’s sustenance and livelihood, there
is no alternative, and the Torah said, ywa1 nx xwM XN PHRO.

The reason for this exception likely relates to the aforementioned principle —
namely, that one is permitted to expose himself to risks that have been societally
accepted as part of normal life. Certain occupations that are necessary for the
greater good entail a degree of risk, and society has accepted these risks for the
benefit of both the employers and employees, as well as for the benefit of people
generally. Therefore, for example, halacha allows roofers to install rooftops and
construction workers to work on scaffoldings near the top of skyscrapers, and
homeowners and contractors are allowed to commission this kind of labor,
despite the hazards involved. Since such jobs are integral to modern living and
are deemed acceptable by society, they are halachically permissible.

By the same token, society looks to and relies upon doctors to treat infectious
diseases and contain deadly outbreaks of illness. Exposure to infected patients is,
of course, an unavoidable component of this process, and so the risk of infection
is one that has been accepted as part of normal life. It would thus stand to reason
that a doctor may, and in fact should, treat infected patients even if this entails
exposing himself to the risk of contracting the disease.

Rav Asher Weiss?

I am writing to you quickly, due to the urgency of the matter.

A Jewish doctor who specializes in microbiology was offered to join a medical
delegation that is going to Africa to treat patients infected with the Ebola virus.
Is it permissible for him to join, and is he commanded to do so, or is it perhaps
forbidden for him to join because he is not allowed to endanger himself to save
others? He says that the risk of contracting the disease is about 8%. This virus is
especially dangerous, and thus far, about half the people who were infected by
the disease have died.

I have already addressed at length in several contexts the important question
of whether a person is allowed to expose himself to a certain degree of risk in
order to save his fellow from grave danger. I explained, based on the responsa
of the Radbaz, that three different categories exist in this regard:

1) When dealing with a remote, negligible risk, whereas one’s fellow faces
grave danger, it is certainly permissible to endanger oneself, and this con-
stitutes a mmon n (measure of piety). It may possibly even be obligatory.

8. In aletter written to this author; translated from Hebrew.
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2) When dealing with a real danger, but where it is more likely that he will
be safe, then it is permissible to endanger oneself, but this is certainly not
obligatory.

3) When dealing with an actual risk, then even if one’s fellow is in greater
danger, it is forbidden to put himself at risk.

As I have elaborated on this subject in several places in my books, I will not
elaborate here; you can access the information there (Shu”t Minchas Asher 1:115;
Minchas Asher, Bamidbar, 73).

Regarding that which you wrote, that perhaps he is allowed to endanger
himself in order to earn a livelihood, as written in the Noda Be-Yehuda ( Tinyana,
Y.D. 10) — I have already expressed my view in several places (Minchas Asher,
Devarim 7; Minchas Asher, Shabbos 87:2; Haggadas Minchas Asher, Shaarei
Teshuva 19:3) that in truth, there is no specific dispensation allowing one to
endanger himself for his livelihood. After all, nowhere do we find that earning
a living overrides the concern for human life. Rather, there is a general rule
that one is permitted to expose himself to a certain degree of risk in order to
improve his quality of life, and one is therefore permitted to climb a tree and set
sail in the ocean for the purpose of his livelihood. Indeed, this happens every
day, as people engage in all kinds of activities that entail some small degree of
risk for enjoyment, such as riding motorcycles, parachuting from planes, skiing,
and many other such activities that certainly expose one to greater risk than
staying at home or walking. Since this entails only a remote risk, there is no
prohibition.

However, I do not believe this is relevant to our issue, as anything that poses
a risk of several percentages is a discernible risk and is forbidden.

Therefore, it would seem, at first glance, that the man should not join this
delegation.

I wonder, however, if there is truly an 8% chance of infection. Seemingly, the
main risk factor is people’s negligence in taking the protective measures neces-
sary to avoid infection, and if a person strictly and carefully abides by appropri-
ate safeguards, I would imagine that the danger is very remote. If, indeed, it can
be determined that he can take safety measures that would lower the risk of
infection to a minimum, it would seem that there is room to allow him to join
the delegation in order to save human life and be n»nw nw vTPN.

N371 71372 YW71 ROV V'
With much admiration and with blessings for a good, sweet year,

Asher Weiss
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Exchange with Rav Yitzchak Zilberstein shlit’a®

I was approached with a question by a physician who lives in our area and has
great expertise in the field of infectious diseases (microbiology), and who was
asked by his hospital’'s administration to travel together with a delegation of
doctors to an African country to treat patients infected with the Ebola disease,
as the country [the United States] has taken upon itself, together with several
other countries, to send doctors to treat this dreadful disease in order to prevent
it from spreading and to treat and cure the patients who have already been
infected. Based on what he told me, someone who is infected with this disease
faces grave danger, as so far approximately 50% of the infected patients have
died. This physician, who is religiously observant, asked whether it is forbid-
den for him to expose himself to possible danger due to the chance that he
will be at risk (in his view, the chance of a doctor contracting the disease from
patients under his care is approximately 8%), and he would be in violation of
2 0onT nk. While there are those (Beis Yosef, citing the Hagahos Maimoniyos)
who maintain that one is even required to place himself in a situation of pos-
sible danger to save a fellow Jew — and even among those who disagree, some
consider such a person “pious” for doing so — nevertheless, we are dealing here
with rescuing non-Jews (who are not idol-worshippers), and so perhaps it is
halachically forbidden for him to get involved in this.

When he came to me, I noted that his refusal to travel with the delegation
might cause a ’n % n and possibly arouse enmity. He responded, however, that
in his view, there is no reason why it would be known that his reason is because
he is a religiously observant Jew.

It also occurred to me that perhaps this should be allowed because this
is his livelihood, and we might apply to this case that which Chazal said in
Bava Metzia (112), 191 wan1 nr 0%y nn nan, as discussed by the Noda Be-Yehuda,
Mahadura Tinyana, Y.D. 10.

I have therefore brought this question before the Rav shlit’'a to receive his
guidance and nmn ny7. And even if his conclusion is that this is forbidden,
nevertheless, perhaps we must be concerned about the possibility of arousing
enmity, though I am uncertain if this concern is grounds for allowing him to
endanger himself.

Respectfully,
Dovid Lichtenstein

9. Elul 5764 (2014). Translated from Hebrew.
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Rav Zilberstein’s response:

An 8% risk that the doctor will become ill is considered a possible danger.
Although the risk is not great, nevertheless, one must be concerned and one
cannot belittle such a risk. The Mishkenos Yaakov (Y.D. 17, in the context of the
risk of abrasions and tarfus) writes that a 10% chance qualifies as »1xnn VYN
(a minority occurrence that is common) [meaning, if ten of a group of 100
animals are found to be fereifos, this is considered a »x¥nn viym and all the ani-
mals must be examined]. I heard from my teacher and father-in-law, Rav Yosef
Shalom Elyashiv z¢”], that a 5% chance would likely be considered a ywxw viyn
nxn (uncommon minority) [and less than that would be a minority that is not
common at all].

Although the poskim disagree as to whether it is permissible for a person
to place himself in a situation of possible danger to save another person facing
certain danger, and the Mishna Berura (329:19) rules that one is not obligated
to place himself in a situation of possible danger to save his fellow from certain
danger, nevertheless, he added, citing poskim (Pischei Teshuva, C.M. 426), that
the situation must be carefully assessed to determine whether there is truly a
possible risk, but one should not be too exacting, as the saying goes, mxy p7pT0n
721 K2 772 (if a person is too concerned about something, it will happen).

In this case, where the risk is 8%, which is a risk of danger but not a great
risk, a person should expose himself to this amount of risk for the sake of saving
a fellow Jew from certain danger.

Similarly, the Noda Be-Yehuda (Tinyana, Y.D. 10) allowed hunting animals
for the purposes of livelihood, despite the dangers entailed. For no one was
greater and more proficient in hunting than Esav, of whom the verse testifies,
“Esav was a man who knew hunting, a man of the field” (Bereishis 25:27), and
yet he said about himself, “Behold, I am going to die” (25:32), and the Ramban
explained the plain meaning of this to be that Esav endangered himself every
day among the legions of animals. This is because the Torah allows endanger-
ing oneself for the sake of livelihood, just as it is permissible for merchants to
cross oceans for their livelihood. The Torah (Devarim 24:15) says, X X0 VIR
W nR, and Chazal explain in Bava Metzia (112a), “For what did this [worker]
climb up a ramp and hang onto a tree, subjecting himself to death — was it not
for his wages?”

A similar question was posed to my teacher and father-in-law, Rav Yosef
Shalom Elyashiv zt”l — as mentioned in Chashukei Chemed on Bava Metzia
(112b) — as to whether a Rosh Yeshiva was allowed to travel on a road that was
targeted by shooting attacks in order to teach students, which was necessary
for his livelihood. He replied that since it says in Bava Metzia (112a) about an



282 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

employee, w91 N RV K11 YHRY, we see that the Torah permits a worker to endan-
ger himself somewhat for the purpose of his livelihood, for this is the decree of
the King of the world. In a similar vein, it is explained in Iggeros Moshe (C.M.
1:104) that it is permissible to earn a living through ball-playing, as they said,
VA1 NR RV RIN VIR

In our case, however, the question concerns a doctor who has a livelihood,
and he wants to endanger himself in order to earn extra money. May a person
put himself in danger even under such circumstances?

The answer is that it is permissible, because even extra livelihood is consid-
ered a mitzva, just as a person is permitted to leave Eretz Yisrael for the purposes
of his livelihood, and it is permissible to leave even to earn extra money. As
explained in Moed Katan (14), one who goes on a trip abroad and returns on
Chol Ha-Moed may not cut his hair, even if he was unable to do so on Erev Yom
Tov, since he was not allowed to leave. If, however, he had left for the purposes
of his livelihood, even just to earn extra money, then he is allowed to cut his hair.

Similarly, the Shulchan Aruch (O.C. 248:4) draws halachic distinctions
between one who leaves by boat or in a caravan on Erev Shabbos for the purpose
of a mitzva, and one who leaves to tend to optional matters. The Rama writes
that leaving for business is considered leaving for the sake of a mitzva, and the
Mishna Berura (248:34) adds that this includes traveling to earn extra money.

Conclusion: If the risk is only 8%, then strictly speaking, it is permissible
for the physician to travel with a medical delegation to try to stop the plague.
However, if he would ask for our advice, we would advise him not to go, because
8% is not a small risk.
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Nepal’s Organ Trail: How Traffickers Steal
Kidneys

July 15, 2015
Sugam Pokharel

Kathmandu, Nepal (CNN)
On the streets of Kathmandu, the sight of people begging for kidney treatment has
become common.

The capital of Nepal is no different from many places in the world where aging
populations, poor diets and no health insurance systems mean increased organ
disease.

The organ in highest demand is the kidney and black market traffickers are
meeting that demand. Up to 7,000 kidneys are
obtained illegally every year, according to a report
by Global Financial Integrity.

Organ trafficking is an illegal, yet thriving
trade around the globe.

That same report shows the illegal organ
trade generates profits between $514 million to
$1 billion a year...

[ o, = =

Two brothers who were duped by
kidney traffickers show their scars

Nepal’s 'kidney bank’
We traveled to Kavre, a tiny district close to Kathmandu, and what activists and
authorities say is a ground zero for the black market organ trade in Nepal.

Here, kidney trafficking rackets — well organized and well funded — dupe the poor
and uneducated into giving away a piece of themselves.

The district has developed an unfortunate reputation as the “kidney bank of
Nepal.”

For more than 20 years, activists say, people from villages in Kavre have been
the primary source of kidneys for sick and desperate patients throughout Nepal. But
now the numbers are being tracked.

In the last five years more than 300 people have been reported to be victims of
kidney traffickers in this district alone, according to Forum for Protection of People’s
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Rights, a Kathmandu-based non-profit human rights organization. Some activists say
the number is much higher.

“Social stigma and threats from traffickers keep many victims from coming
forward,” said Rajendra Ghimire, a human rights lawyer, and director of Forum for
Protection of People’s Rights.

"The meat will grow back’
Nawaraj Pariyar is one of the many victims of kidney traffickers.

Like many in Kavre, Pariyar makes a living from selling cattle milk and doing
seasonal labor jobs on nearby farms. Poor and uneducated, all he has is two cows,
a house and a tiny plot of land.

Pariyar used to visit Kathmandu to find construction work. He was on a site in
2000 when the foreman approached him with a dubious offer: if he let doctors cut
out a “hunk of meat” from his body, he would be given 30 lakhs — about $30,000.
What he wasn’t told: the piece of “meat” was actually his kidney.

“The foreman told me that the meat will grow back,” Pariyar said.

“Then | thought, 'If the meat will regrow again, and | get about $30,000, why
not?’”

“What if | die?” Pariyar remembers asking the foreman.

The foreman assured Pariyar that nothing would happen. He was given good food
and clothes, and was even taken to see a movie.

Then he was escorted to a hospital in Chennai, a southern state of India.
Traffickers assigned a fake name to Pariyar and told the hospital he was a relative
of the recipient. The traffickers, Pariyar says, had all the fake documents ready to
prove his false identity.

“At the hospital, the doctor asked me if the recipient was my sister. | was told by
the traffickers to say yes. So | did,” Pariyar said.

“I heard them repeatedly saying ’kidney’. But | had no idea what 'kidney’ meant.
| only knew Mirgaula (the Nepali term for kidney.)

“Since | didn’t know the local language, | couldn’t understand any conversation
between the trafficker and the hospital staff.”

Pariyar was discharged and sent home with about 20,000 Nepali rupees — less
than one percent of the agreed amount — and a promise he would have the rest
shortly.

He never received any more money and never found the trafficker.

“After | came back to Nepal, | had a doubt. So, | went to the doctor. That's when
| found out | am missing a kidney,” Pariyar said.

Pariyar is now sick and getting worse by the day. He has a urinary problem and
constant severe back pain.

But he cannot afford a trip to the doctor and is afraid he will die. “If | die | can
only hope for the government to take care of my two children. | don’t know if | will die
today or tomorrow. I’'m just counting my days,” Pariyar said.
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Pariyar’'s experience is one of many similar stories we heard in Kavre.

Understanding the economic situation in this district is the key to understanding
why so many people here easily fall prey to kidney traffickers.

There are hardly any other economic opportunities other than subsistence farm-
ing and rearing livestock. One bad harvest or a big medical bill can easily ruin families.

“The main reason is poverty and lack of awareness. It is very easy for the traf-
fickers to brainwash the villagers. Also, the villages in Kavre are close to the capital
and are easily accessible,” Ghimire said...

The attention to this problem is growing in Kavre. Kidney trafficking stories are
making headlines on the local and national newspapers.

But for victims like Pariyar and others, the media attention is too late.

Copyright © edition.cnn.com
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Why is it Forbidden to Steal a Kidney?

he crime of organ trafficking has a storied history — including both truth

and fiction. Already in 1994, the organization Human Rights Watch pub-
lished a report confirming allegations that the Chinese government killed
political dissidents for the purpose of harvesting their organs for the benefit
of patients in need of transplants. Since then, urban legends have abounded of
nefarious conspiracies to steal organs. In 1997, for example, rumors circulated
that a crime gang in New Orleans was planning to drug visitors to the city’s
annual Mardi Gras festivities in order to steal their kidneys — a rumor that
had no basis in reality. However, while many of the stories that have made their
rounds were discovered to be hoaxes, credible investigative reports have been
published drawing attention to the unfortunate phenomenon of illicit organ traf-
ficking. In 2012, the British newspaper The Guardian reported that worldwide,
an organ is sold illegally every hour.! More recently, in the summer of 2015,
CNN featured on its webpage an investigative report about organ trafficking in
Nepal, with fraudsters luring desperate, illiterate peasants into agreeing to have
a kidney removed for a handsome amount of money, only a small fraction of
which is actually paid.?

Law of Necessity

While we intuitively and rightly react to such schemes with revulsion and
contempt, the question arises, from a technical, halachic viewpoint, as to why
illegal organ trafficking would be forbidden. A fundamental halachic principle
establishes that the concern for saving a human life overrides virtually all Torah
precepts, the only exceptions being the prohibitions of idolatry, murder and
sexual immorality. Seemingly, then, prohibitions such as theft, inflicting bodily
harm and other criminal activities should be waived when this is needed for a
life-saving purpose. It would thus stand to reason, at first glance, that when a
kidney patient’s life is at stake, strict ethical violations such as theft, fraud and
even unwanted organ removal would be allowed. Clearly, however, the prospect
of taking advantage of the needy by promising them money for a kidney, not

>

1. “Illegal Kidney Trade Booms as New Organ is ‘Sold Every Hour}” The Guardian, May
27, 2012.
2. See media article above.
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to mention forcefully removing a kidney, as a halachically-sanctioned means of
saving a life seems morally unthinkable.

This tension between legal flexibility under dire circumstances and the need
to maintain law and order parallels the unresolved question regarding the “law
of necessity, which exempts or exculpates offenders who committed crimes
due to an emergency situation. A classic case would be a driver exceeding the
speed limit or driving through a red light to bring a patient to the emergency
room. New York State, for example, states that an action which would normally
constitute a criminal offense is considered legally justifiable if “such conduct
is necessary as an emergency measure to avoid an imminent public or private
injury which is about to occur by reason of a situation occasioned or developed
through no fault of the actor, and which is of such gravity that, according to
ordinary standards of intelligence and morality, the desirability and urgency
of avoiding such injury clearly outweigh the desirability of avoiding the injury
sought to be prevented by the statute defining the offense in issue”

Interestingly, the law of necessity was not always recognized in English law
as a legitimate legal defense. In 1975, Lord Alfred Denning ruled that a driver of
a fire engine would be punishable for running through a red light even if he saw
a man by a window in a burning house down the block crying desperately for
help. Four years earlier, Lord Denning rejected the law of necessity as a defense
for people who desperately needed housing and entered empty homes owned
by the local authority. He explained, “...if hunger was once allowed to be an
excuse for stealing, it would open a door through which all kinds of lawlessness
and disorder would pass... If homelessness were once admitted as a defense to
trespass, no one’s house could be safe. Necessity would open a door which no
man could shut. It would not only be those in extreme need who would enter.
There would be others who would imagine that they were in need, or would
invent a need, so as to gain entry.’

Halacha, of course, recognizes the law of necessity and thus permits Torah
violations for the purpose of saving lives. Far less clear, however, is how halacha
balances this intuitively just legal provision with the need to avoid “lawlessness
and disorder.” In other words, what are the limits on the degree of “lawlessness”
permitted in situations of mortal danger? Which crimes would be allowed for
the purpose of saving a life, and which crimes must be avoided even at the
expense of human life?

Destroying Property to Save One’s Life

The Gemara in Maseches Bava Kama (60b) addresses this question in the con-
text of the story told of King David, who was threatened by Philistine soldiers
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hiding in a barley field. David posed the question of whether it was permissible
to set the field ablaze in order to protect himself, and the answer was given that
this was allowed only because of his royal authority, which permits blazing a trail
when necessary. Ordinarily, however, y17an ywna mxy xen% or — it is forbidden
for a person to save himself by destroying somebody else’s property.

Rashi, as many Acharonim noted,* appears to follow the straightforward
reading of the Gemara, according to which halacha requires one to surrender
his life rather than destroy property that belongs to another person. Rashi writes,
RNOYY1 WIRY RNOR RPR — it is prohibited for people other than kings to destroy
property for a life-saving purpose.

Tosfos and the Rosh, however, explain the Gemara differently, claiming that
it is unquestionably permissible to cause somebody a financial loss for a life-
saving purpose, and the Gemara speaks only of the requirement to compensate
the property owner afterward. According to this view, as the Tosfos Ha-Rosh
explains, the question posed by King David was whether he was permitted to
set the field ablaze without any intention to repay the owner, or whether he
needed to commit to repay. He was certain that halacha allowed him to destroy
the field, but he wondered whether he needed to destroy the property with the
intention of fully compensating the owner. This view of Tosfos and the Rosh is
supported by the parallel account in the Talmud Yerushalmi (Sanhedrin 2:5),
which states explicitly that King David’s question related only to the responsibil-
ity to compensate the owner for the damage.*

The Tur (C.M. 359) follows the position of his father, the Rosh, and writes
that one may seize another person’s property in order to save his life, and the
Shulchan Aruch (C.M. 359:4) rules accordingly.

Interestingly, Rav Moshe Feinstein, in Iggeros Moshe (Y.D. 1:214) dismisses
the conventional understanding of Rashi’s view, according to which seizing
or destroying another’s property is forbidden even for a life-saving purpose.
Rav Moshe insists that such a position is untenable, in light of the universally
accepted axiom permitting all Torah violations for the sake of preserving human
life, except for only the three cardinal sins of murder, idolatry and sexual immo-
rality. In Rav Moshe’s view, Rashi understood that the ambushed Philistines
posed only a very slight risk to King Davids life, and thus it would have been
forbidden to destroy the field if not for the special privileges granted to kings.
Alternatively, Rav Moshe suggests, King David perhaps trusted with full con-
fidence that God would save him, and thus it was not vitally necessary to burn

3. See Rav Yehuda Rosanes, Parshas Derachim, 19; Rav Yaakov Ettlinger, Binyan Tziyon,
167.
4. DT MY TIARY 1Y RVWVA.
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down the field. If so, the Gemara’s discussion relates to King David’s unique
circumstances, and does not establish any kind of precedent that can inform
normative halachic practice.

Likewise, Rav Asher Weiss (Minchas Asher, Vayikra, 50) outright rejected
the possibility that halacha would forbid theft or property damage for the sake
of saving one’s life. He contended that according to Rashi’s understanding, King
David had other options available for averting the threat posed by the Philistines,
such as stationing guards around the site or erecting a makeshift fence. The
question he posed was whether or not he was required to pursue those other
options, just as halacha requires avoiding Torah violations to whatever extent
possible in situations of life-threatening danger. One might have thought that
utilizing somebody’s property to save a life does not constitute formal, halachic
“theft” at all, and thus it would be allowed even when one has other options.
The conclusion, however, was that theft resembles other Torah prohibitions in
this regard, and must be avoided even in situations of life-threatening danger
unless one sees no other options for rescuing his life.

Surrendering One’s Life to Avoid Theft

The precise opposite view is taken by Rav Yaakov Ettlinger, in a series of responsa
published in his Binyan Tziyon (1:167-171). Rav Ettlinger discusses Rashi’s view
at length, and insists that the straightforward reading of the Gemara supports
the position that the concern for human life does not override the prohibition
against theft. He proceeds to demonstrate on the basis of other Talmudic pas-
sages that this issue is subject to a debate among the Tannaim. One such source
is the story told in Maseches Yoma (83b) of Rabbi Yehuda, who forcefully seized
food from a shepherd when he desperately needed food due to a dire medi-
cal condition. Rabbi Yossi, who had accompanied Rabbi Yehuda during this
incident, expressed disapproval of Rabbi Yehuda’s action. Rav Ettlinger under-
stands from this account that the question of whether the concern for human
life permits theft is subject to a debate between Rabbi Yehuda and Rabbi Yossi.
Rashi followed Rabbi Yossi’s stringent ruling, Rav Ettlinger suggests, because the
Gemara elsewhere (Eiruvin 46b) establishes that halacha sides with Rabbi Yossi
in his debates with Rabbi Yehuda.

Rav Ettlinger goes even further, qualifying the lenient ruling of the Shulchan
Aruch. He notes that the Shulchan Aruch permits stealing or destroying property
to save oness life only if he intends to compensate the property’s owner:

9 RHR NP RHY IR WA HI¥NY 1T 17°AN DR NINH PINY MN NIDDA RIN IVAR
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Even if one is in mortal danger and must steal from his fellow in order
to save his life, he must take it only with the intent to repay.

The implication is that if one has no intention to repay, or if he knows that he will
be unable to repay, then he must surrender his life to avoid stealing or damag-
ing property. Rav Ettlinger thus asserts that Tosfos and the Rosh fundamentally
agree with Rashi, that one may not steal to save a life. However, they maintain
that if one seizes or destroys property with the intention of repaying, the tem-
porary loss of property does not qualify as “theft” that overrides the concern for
human life, and it is thus permissible.

On the basis of this inference, Rav Ettlinger ruled that it is forbidden to per-
form an autopsy for a life-saving purpose, such as to study the effects of a fatal
illness on a deceased patient’s body in order to determine how to effectively treat
another patient stricken with the same illness. Since one cannot ever “repay” a
deceased person for the dishonor of opening his corpse, this is forbidden even
at the expense of human life.

Rav Ettlinger’s ruling gives rise to the question of why theft or property
damage differs from other Torah violations which are overridden by the concern
for human life. If we routinely permit patients, caregivers, ambulance drivers
and physicians to violate Shabbos — a prohibition that ordinarily constitutes a
capital offense — why would we tell a patient that he must die rather than steal
medication?

Rav Ettlinger himself addresses this question (in siman 171), and explains
that God relieves us of our duties to Him for the sake of saving a life, but not of
our elementary responsibilities to our fellow man. One of the sources establish-
ing the rule of way mpa, which allows violating the Torah to save a life, is the
verse in Sefer Vayikra (18:5), Dna M 0TRN DMKR NWY? TWR 709V NRYMPN NR DN
— “You shall observe My statutes and My laws which a person shall perform and
live by them.” The Gemara (Yoma 85b) famously comments that the purpose of
God’s laws is that nna »m — we should live, and not lose our lives. Rav Ettlinger
notes, however, that this rule is said only in regard to >vawn nxy mpin — “My
statutes and My laws” — our obligations to the Almighty, but not our obligations
to other people. These laws are not subject to the condition of ona>m, and must
be observed even at the risk of one’s life.

A different approach is taken by Rav Shlomo Kluger, in Ha-Elef Lecha
Shlomo (Y.D. 200), where he considers the possibility that theft is forbidden
even for the sake of saving a life (though he leaves this issue unresolved). Rav
Kluger notes a different reason mentioned by the Gemara for the rule of waympa,
namely, the rationale of n270 MN2w MY W *73 NNR N2WY YHY Yon — “Desecrate one
Shabbos on his behalf so he can observe many Shabbosos.” God prefers that the
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Torah’s laws be temporarily suspended, and His honor thereby compromised,
so that the endangered individual can be saved and thereby continue living,
performing mitzvos, and bringing honor to the Almighty. But when it comes to
interpersonal offenses, it does not help the victim that the endangered person
survives and continues living a life of Torah devotion. For the Almighty, it is
worth compromising His honor for a brief period for the benefit, so-to-speak,
of a lifetime of religious observance, but for people, there is no such calculus.
Therefore, interpersonal offenses that cannot be reversed through monetary
compensation are not allowed even for the sake of preserving life.

Rav Ettlinger also alludes to a different explanation. In his first responsum on
the subject (167), he addresses a question posed by many writers, regarding the
source of the requirement to surrender one’s life to avoid murder. The Gemara
(Yoma 82b) cites Rava’s famous axiom, »0v pmo 777 ®n77 ot oxn — “Why do
you think that your blood is redder?” The reason why murder is forbidden even
at the expense of one’s life, Rava explains, is because nobody can ever assume
that his life is more valuable than any other person’ life. Seemingly, the need for
such a rationale to forbid murder to preserve one’s life proves that other inter-
personal offenses are suspended for the sake of human life. After all, if even theft
is forbidden for life-saving purposes, then clearly this is true of murder, as well.
Rava’s remark seems to suggest that murder is unique, as all other interpersonal
offenses, like virtually all Torah laws, are suspended when human life is at risk.
Rav Ettlinger responds, 17an way nn &7 MnRp RowIp ®177 9mY w. This seems to
mean that Rava’s remark regarding murder in truth applies even to theft. A
person’s material assets are part of his “soul,” in that they sustain his life. Seizing
somebody’s property is, to some degree, akin to taking part of his “life,” and thus
the rationale of »av pmo 777 8nTT N *8N establishes that both murder and theft
are forbidden even in the face of life-threatening danger.> (Rav Ettlinger also
offers a second answer, suggesting that Rava’s rationale is necessary to establish
that one may not volunteer to surrender his life for the sake of rescuing his
fellow. The principle of »90 pmo 7777 ®NTT MPTN 78N expresses that one may not kill
to save his life even if the other fellow is prepared to be killed for this purpose.®)

5. The Maharsham (5:54) advances this theory in presenting the view that although one
may steal to save his life, especially pious people are entitled to surrender their lives to
avoid theft. He writes that stealing is a degree of “murder;” in that it diminishes from the
victim’s sustenance, and thus the rule of wa1 mpa does not apply to theft just as it does
not apply to murder.

6. We might also suggest a different answer to this question, distinguishing between cases
where one’s life is endangered by another person, who forces him to commit a trans-
gression at the threat of death, and cases where one needs to commit a violation to save
himself from an illness or some similar situation. When a person commits a violation
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Numerous other poskim, however, disagree with this ruling. As mentioned
earlier, Rav Moshe Feinstein and Rav Asher Weiss claimed that even Rashi
accepts the view permitting seizing another person’s property to save ones life.
Likewise, the Maharsham (5:54) rules explicitly that a person dying of starva-
tion may steal food even though he will be unable to repay the owner.” This is
also the position taken by Rav Yehuda Ayash, in his Beis Yehuda (Y.D. 47). The
Maharsham explains that when the Shulchan Aruch forbids seizing somebody’s
property for a life-saving purpose without the intention of repaying, it refers
only to one who has the means of repaying afterward but from the outset refuses
to do so. If, however, one is in a situation where he needs to steal to save his
life and does not have the means of repaying, he is allowed to steal, in direct
contradistinction to Rav Ettlinger’s position.?

under coercion, we can legally divorce the action from the individual, such that the
offense is not attributable to him at all. He is not merely exempt from culpability, but
rather altogether dissociated from the act. (The basis for such a theory is the Rambam’s
famous ruling in Hilchos Yesodei Ha-Torah 5:4 that one who violates one of the three
cardinal sins due to religious coercion is not liable to punishment, despite the fact that
he was obligated to surrender his life to avoid the transgression. This contrasts with the
Rambam’s ruling in Hilchos Yesodei Ha-Torah 5:6, where the Rambam rules that one is
liable to punishment if he violated one of the three cardinal sins in order to heal himself.)
Therefore, one might have considered permitting murder when it is performed under
duress, since such an act does not legally constitute a formal act of murder. The rationale
of mn »xn instructs that killing must be avoided even in situations of coercion, given
our inability to consider one personss life more valuable that another person’s. For this
reason, Rava found it necessary to resort to the argument of nrn »xn, as one might have
otherwise assumed that a person being forced to kill by an oppressor would be allowed
to kill to save his life.

7. However, as mentioned in note 5, the Maharsham allows surrendering one’s life to avoid
theft as a measure of special piety.

8. It is worth reflecting on the broader implications of this discussion. The fact that a
recognized halachic authority ruled as a matter of practical halacha that one may not
commit an interpersonal offense even for the sake of saving his life underscores the
primary importance that Judaism accords to the Torah’s code of interpersonal conduct,
which exceeds that of other fundamental components of Jewish life such as Shabbos and
kashrus. The all-too-common phenomenon of ostensibly observant Jews who meticu-
lously follow ritualistic halacha but allow themselves to lie, cheat, steal, gossip and offend
people is unfortunate not only because of the defamation it causes to the Jewish people
and the Jewish faith, but also because it reflects a grotesquely distorted perception of
how God wants us to live. Our interpersonal obligations form the basis and foundation
upon which our ritual obligations rest, and thus, according to one view, compromising
ethics and integrity is no less severe a breach than idolatry, as it undermines the core
essence of the Jewish religion.
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Inflicting Bodily Harm to Save a Life

Both these positions give rise to difficult questions. According to the view of the
Maharsham, that halacha allows stealing for the sake of saving a life, we must ask
whether this would apply also to inflicting bodily harm. It hardly seems plausible,
for example, that if the only eligible kidney donor for a certain patient refuses to
donate his kidney, the patient (or anybody else) is permitted to drug the person
and remove the kidney against his will. Even if this could be done in a manner
that guarantees no danger to his life, we would intuitively recoil at such a pos-
sibility. Indeed, while there is some discussion among the poskim as to whether
one is required to subject himself to bodily harm for the sake of saving another
persons life,” it seems clear that one may not cause another person bodily harm
against his will to save a life. The question, then, arises, if the principle of wa mps
applies to interpersonal offenses, then why would we not allow inflicting non-
life-threatening bodily harm to save a life? While we certainly understand that
one may not endanger somebodys life to save another personss life, why would
it not be permissible to inflict physical harm that does not endanger the victim’s
life when this is necessary to save another person? Seemingly, this intuitive law
is acceptable only if we accept Rav Ettlinger’s premise that one may steal for a
life-saving purpose only if he is able and willing to repay. Bodily harm can never
be fully compensated, and so understandably, according to Rav Ettlinger, one
may not save his life by physically injuring another person. According to the
other poskim, however, this intuition seems difficult to defend.

On the other hand, Rav Ettlinger’s position also appears to suffer from a
significant flaw, one which is reflected in a comment made by a different scholar,
some five centuries earlier. The Rashba, in one of his responsa (4:17), advances a
simple logical argument to prove the permissibility of stealing to save one’s life.
If a dehydrated desert traveler on the brink of death suddenly meets another
traveler with water to spare, the second traveler would be halachically required
to share his water with the first to save his life, as mandated by the Torah prohibi-
tion of 7y71 07 %Y TMYN X8> — “Do not stand idly by your fellow’s blood” (Vayikra
19:16). As the Gemara (Sanhedrin 73a) notes, this verse introduces the obligation
to rescue one’s fellow from life-threatening danger, an obligation which applies
even when this entails financial sacrifice. In light of this obligation, one would
certainly be required to share his water with somebody dying of dehydration.
In fact, according to the view of Ben Petura — which is not accepted as halacha
— even if one has only enough water to sustain his own life, he must share his
small remaining portion of water with his fellow traveler (Bava Metzia 62a).

9. For a summary of the various opinions, see Nishmas Avraham, vol. 2, pp. 112-113.
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It is inconceivable, the Rashba contends, that one would be required to share
his water with a dying wayfarer, but if that dying wayfarer sees somebody’s
water and the owner is not present, he would be forbidden from taking it. The
dehydrated traveler is not stealing water at all; rather, he takes that which the
Torah commands his fellow to give him. How could this possibly be forbidden?

We might sharpen the Rashba’s argument in light of the Gemara’s discussion
in Maseches Kiddushin (8b) concerning the possibility of effecting kiddushin
(betrothal) by saving a woman’s life. The case addressed by the Gemara is where
a dangerous dog runs after a woman, and a man throws food at the dog to rescue
her. The question becomes whether the man could betroth the woman with
the value of the favor he performs at that moment. The Gemara dismisses this
possibility, noting, “She can say to him: ‘You are obligated by the Torah to save
me!” In other words, this method of betrothal is ineffective because the man
gives the woman something she already deserved by force of Torah law. As the
man was in a position to feed the dog and thereby rescue the woman, Torah
law required doing so, despite the financial expense entailed. The money and
effort he expended was already hers, in a sense, and thus he did not give her any-
thing of value for the purpose of betrothal. The Gemara’s ruling would certainly
suggest that life-saving assistance is something that is owed to an endangered
individual by somebody capable of helping him. As such, as the Rashba argued,
it seems difficult to imagine that the individual would be forbidden from seizing
the means of assistance on his own accord.

This anomaly noted by the Rashba seems to be a fatal flaw in Rav Ettlinger’s
position. In his view, a pauper dying of starvation may not steal food if he would
be unable to repay — even though the person from whom he wishes to steal is
obligated by Torah law to feed him.

We might therefore suggest a third, more nuanced, position.!® Namely, Rav
Ettlinger is fundamentally correct, that interpersonal offenses are not overrid-
den by the concern for human life, and the Maharsham is also correct that it
is permissible for one to steal to save his life. The reason one may take another
person’s property to save his life — even if he will be unable to repay — is
because that other person bears the obligation to save him and even to spend
money for this purpose. This law is based not upon the principle of wai mps,
which suspends Torah law for the sake of preserving human life, but rather upon
the command of 77 07 % TmYn &Y, which requires helping people in danger
when one is in a position to do so.!

10. The basic thrust of the theory developed here is based upon Rav Shmuel Rozovsky’s
analysis in Zichron Shmuel, 83.
11. This approach is taken by the Raavad (cited in Shita Mekubetzes, Bava Kama 117b). He
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On this basis, we can explain the intuitive distinction between financial and
physical harm. While the Gemara explicitly requires spending money when
necessary to rescue somebody from danger, it is questionable whether one must
endure physical harm for the sake of rescuing his fellow. As briefly noted earlier,
this issue is subject to debate. The consensus, however, appears to follow the
view of the Radbaz, who wrote a responsum (3:627) expressing the view that
halacha does not require subjecting oneself to physical harm to save another
persons life. He writes that although one may not violate Shabbos to avoid physi-
cal danger that is not life threatening, one is not required to knowingly place
himself in such danger for the sake of saving somebody from death. The Radbaz
gives several reasons for his ruling, primarily the fact that causing oneself physi-
cal harm can, in many instances, expose him to some degree of life-threatening
risk. Additionally, he writes:

PRI .RII0M YIVN HR DIION P I1PINN MVAVAY PIRY DY 13T PIIT 1NIT
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It is written (Mishlei 3:17), “Its ways are ways of pleasantness” — and
the Torah’s laws must be agreeable to intellect and logic. How can we
imagine that a person should allow his eye to be blinded, or his arm or
leg to be severed, so that his fellow not be killed?

The Radbaz asserts that our intuitive sense of morality and logic precludes the
possibility of a requirement to cause oneself physical harm — even harm that
does not threaten his life — for the sake of saving another person. (He concedes,
however, that one may expose himself to such harm as a measure of exceptional
piety.)

Accordingly, it would seem, whereas halacha would allow theft for the sake
of saving one’s life, it would be forbidden to cause another person bodily harm
even for a life-saving purpose. Since we are not required to sacrifice our physical
wellbeing for the sake of rescuing a fellow Jew, an endangered individual is not
entitled to rescue himself by physically injuring another person.

writes that one is allowed to save himself by seizing another person’s property because of
the other person’s obligation to rescue him, and for this reason, one may seize the prop-
erty only once the other person is aware of the life-threatening situation. The Raavad
argues that the obligation to rescue a person in danger takes effect only when one learns
of the persons situation, and thus one may save himself with another person’s property
only if that other person knows of his predicament and thus bears the obligation to
rescue him.
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How Much May One Steal?

This perspective, viewing the right to steal property to save one’s life as a product
of the owner’s obligation to rescue the other person, would, presumably, affect
the question of how much an endangered person is entitled to steal. Let us
imagine a case of a gravely ill patient who cannot afford to pay for the medical
procedure he needs to cure his fatal disease, and who happens to work in a
bank. Armed with a key to the vaults and the codes of all the various alarms,
he could easily steal the valuables of any of the bank’s clients without getting
caught. Would it be permissible for him to steal a customer’s assets, leaving that
customer broke and financially ruined?

In light of what we have seen, this would depend on a difficult question with
which many poskim have grappled: how much money is one obligated to spend
for the sake of saving a fellow Jew’s life? Is a person required to part with all his
assets and subject himself to poverty for the sake of rescuing a fellow Jew from
danger? Or is there some limit to the extent of our financial responsibility to
help those facing life-threatening situations?'?

The basic rule that applies regarding expenditures for mitzvos is that one
must spend up to one-fifth of his assets for the sake of fulfilling a mitzvas asei
(athrmative Biblical command), and to spend all the money he has to avoid
transgressing a mitzvas lo saaseh (Biblical prohibition). This rule is explicitly
codified by the Shulchan Aruch (O.C. 656:1), and noted as well by the Rama
(Y.D. 157:1). Accordingly, at first glance, one should be required to sacrifice all
his possessions for the sake of saving somebody in danger, in order to avoid
transgressing the prohibition of v 07 %y Tmyn &Y.

Several poskim,'> however, dispute this conclusion, arguing that a mitzvas lo
saaseh which requires performing an action, as opposed to avoiding an action,
is treated as a mitzvas asei in this regard. Meaning, if the Torah formulates an
affirmative command as a prohibition, then this command is classified as a
mitzvas asei, and thus requires an expenditure of no more than one-fifth of
one’s assets. As the command of 7v1 07 %Y Tnyn &Y is observed through action,
by intervening to rescue one’s fellow, it falls under the category of mitzvos asei
with respect to the issue of maximum expenditure. Hence, according to this
view, one does not need to spend more than one-fifth of his assets to rescue a
person in danger.

12. This question is addressed at length in the first volume of Headlines (pp. 24-28), in the
context of our discussion of the halachic considerations applicable to the rationing of
healthcare. We present here just a brief overview of the sources relevant to this question.

13. See Pischei Teshuva, Y.D. 157:4, 357:1.
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This question has not been conclusively resolved, as several different opin-
ions exist among the later poskim. The Chafetz Chayim, in Ahavas Chesed (vol.
2, 20:2), ruled that one must spend all his money for the sake of saving a life,
drawing proof from the famous rule of 77an »n% pnmp 7 n — “your life takes
precedence over your fellow’s life” (Bava Metzia 62a). This rabbinic adage sug-
gests that one is not required to sacrifice his life to save another person, but
every other sacrifice — including sacrificing all his property — is required for
this purpose. This position was also taken by Rav Yisrael Salanter, in Even Yisrael
(Derush 4, p. 16). By contrast, it is told that Rav Yosef Shalom Elyashiv ruled
that the mitzva of saving people from danger does not require spending more
than one-fifth of one’s assets.!*

Rav Shlomo Zalman Auerbach, in his Minchas Shlomo (vol. 2, 7:4), draws
an important distinction in this regard between different situations of mortal
danger. He suggests that when a person is the only one capable of rescuing some-
body, then he must spend everything he has to save the endangered individual.
For example, if kidnappers threaten to kill their hostage if a certain person does
not immediately hand over all his savings, he must comply, despite the financial
ruin he will endure. In most cases, however, such as when an ill patient cannot
afford a desperately-needed procedure, no single individual can be viewed as the
sole prospective savior. Under such circumstances, Rav Shlomo Zalman asserts,
the obligation falls upon the Jewish community collectively, and each person
must contribute in accordance with his financial situation and ability to assist.

Accordingly, it would seem that when only one particular person is capable
of rescuing somebody in danger, one may steal all of that person’s assets if this
is necessary to help the endangered individual. If, however, somebody simply
needs a sum of money to rescue his life, he would not be entitled to steal at all,
since no single individual bears the obligation to save him.

Conclusion

Let us now turn our attention to several specific examples of life-threatening
situations, and try to determine which crimes would be allowed under these
different circumstances in light of what we have seen:

o A patient facing immediate danger who urgently requires food or medica-
tion may steal what he needs, provided that he does not thereby endanger
somebody else. For example, an asthma patient suffering an attack and has
no money with him would be permitted, if he has no alternative, to steal

14. Avnei Zikaron, p. 286.
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an inhaler from a nearby store, as the store’s owner is in a unique position
to rescue the patient’s life and therefore bears the obligation to do so. The
patient would not be allowed to steal another patient’s inhaler, unless he
can immediately return it, as this would pose a risk to that other patient
who might need the inhaler at any moment.

o A patient in need of a large sum of money for a life-saving medical pro-
cedure may not steal money to pay for the procedure. Since no individual
person bears the obligation to single-handedly rescue the patient, the
patient is not entitled to take money from any given person.

« One may not inflict physical harm to rescue his own life, as the generally
accepted view is that one is not required to endure bodily harm to save
another person. As such, it would be forbidden to secretly remove an
organ from somebody’s body, no matter how urgently a patient requires
a transplant, and even if it can be ascertained that the other personss life
will not be endangered by the loss of that organ.

o Stealing organs from an organ bank is forbidden because one thereby
endangers the lives of other patients in need of transplants, given the
limited supply of harvested organs. When there is a limited supply of
blood for transfusions, it would likewise be forbidden to steal blood from
a blood bank.

 Rav Yitzchak Zilberstein (Shiurei Torah Le-Rof im, 2:129) addressed the
question of whether a surgeon may secretly take blood while performing
surgery on a patient whose blood type matched that of a different patient
in desperate need of a life-saving transfusion. The case involved a patient
who was undergoing surgery and had refused to give blood to save a
fellow patient despite the doctor’s assurances that donating blood posed
no health risk whatsoever. Rav Zilberstein ruled that the surgeon may
secretly take the patient’s blood, as long as the patient had been informed
that a different patient needed his blood to survive.! It appears that taking
a person’s blood — assuming, of course, that this poses no risk at all of any
sort of physical harm — is akin to stealing money, as opposed to causing
physical injury, since the body’s blood supply replenishes itself and thus
the loss of blood has no effect at all on the person’s body. As such, it is
permissible to “steal” blood from a patient during surgery. However, one
would not be allowed to forcefully inject a needle into a person’s body to
take blood for a life-saving purpose, as he thereby creates a wound in the
body which the person would otherwise not have to suffer.

o Falsely promising large sums of money to a needy person in exchange

15. This condition is based on the view of the Raavad referenced above, note 12.
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for his organ, even when it is desperately needed to save a dying patient,
would certainly be forbidden. Since the pauper agreed to donate his organ
only for the stipulated sum, taking the organ without the intention of
paying constitutes theft, and stealing a part of a persons body to save a
life is not permitted, because, as we have seen, one bears no obligation to
compromise his physical wellbeing to save a life.

If armed traffickers force a physician to remove an organ from a coerced
donor, he must surrender his life to avoid performing the procedure, as
one is not allowed to inflict bodily harm on another person in order to
save his life.
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Israel divided over price of freedom for captive
soldier Gilad Shalit

More than 1,000 Palestinian prisoners are to be released in exchange for
one serviceman

October 16, 2011. Phoebe Greenwood in Tel Aviv
The Observer, Saturday 15 October 2011

Fresh lilies are regularly laid at a monument
by the Tel Aviv Dolphinarium bearing witness
to an evening in 2001 when 21 Israeli teenag-
ers were Killed while queuing outside a night-
club. Another 132 were injured in the attack
by Saeed Hotari, a young Palestinian suicide
bomber affiliated withHamas.

But last week flowers arrived more in  Noam Shalit stands near cardboard
protest than in sorrow. Husam Badran, the  cut-outs of his son Gilad in Jerusalem.

. . . Photograph: Ronen Zvulun/REUTERS
former head of Hamas’s military wing in the
West Bank and instigator of the Dolphinarium attack, is expected to be among 477
Palestinian prisoners released on Tuesday in a deal to free Israeli soldier Gilad Shalit.
A further 550 will be freed within two months.

“It’s surreal. It’s beyond belief,” said one young mother angrily as she looked at
the monument. “I may be the only one against it, but no good deal sees the release
of 1,000 killers. People say Netanyahu showed courage in agreeing to set them free,
but | say he has given in to terrorism.”

Over the past five years, the parents of captive soldier Gilad Shalit have won the
Israeli public with their tireless campaign to free their son, demanding the Israeli gov-
ernment do whatever it takes to rescue him from his captors in the Gaza Strip. Israel
celebrated last week when they finally succeeded. But the nation’s joy is tempered
with grave misgivings.

To Palestinians, the 1,027 prisoners exchanged for Shalit are freedom fighters. To
Israelis, they are terrorists responsible for some of the country’s bloodiest atrocities.
Israel wants Shalit free but is struggling to stomach the cost of his freedom.

Gustav Specht, 47, who runs a restaurant close to the Dolphinarium on Tel Aviv
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Beach, shares the broad public reaction as described in the Israeli media: “I think
it's the least bad result. Everyone | know is happy Gilad will be free.”

But his colleague Alon Reuvney, 28, thinks differently. His friend lost his father
in a suicide attack in Jerusalem several years ago: “He heard about the release of
his father’s Killer on the news. No one thought to tell his family. He is very angry.”

The official list of prisoners agreed for release has not been published, but several
leaked versions have appeared on Arabic news websites. Israelis recognised some
of the region’s most notorious terrorists. There was Muhammad Duglas, implicated
in a suicide bombing at the Sbarro pizza restaurant in Jerusalem in which 15 people
were killed. Abdel Hadi Ghanem of Islamic Jihad, responsible for the 1989 attack on
a public bus in which 16 Israelis died. And hundreds more like them. Others were
convicted of lesser offences.

Few doubt that securing Shalit’s return has boosted prime ministerBinyamin
Netanyahu’s popularity but Jerusalem Post columnist Jonathan Spyer warns he
has taken a gamble for public affection. “Within six months time, we will see ter-
rorist attacks linked to these men who are being released. And at that point Bibi
[Netanyahu] will pay a very serious price,” Spyer said. “In all of this, the Shalit family
and Hamas are the winners; the Israeli public will be the loser.” Israeli terror expert
Boaz Ganor agrees the release of these political prisoners has provided Hamas with
legitimacy but predicts they will not pose an immediate threat to Israeli security.

Hamas, listed by the US and the UK as a terror organisation, has proved itself a
pragmatic negotiating partner. By insisting on the release of prisoners from all fac-
tions, it has regained popular support across Gaza and the West Bank, undermining
the Palestinian Authority midway through its UN bid for statehood. It would not serve
Hamas'’s interests, Ganor says, to let the situation deteriorate by allowing released
prisoners to wage a campaign of terror. “But I’'m not ruling out further kidnappings.
This has proved so strategically effective in the past, | believe they [Hamas] would
try to kidnap more Israeli soldiers and civilians to gather more power in their hands.”
Boaz also said it was the prisoner swap negotiated in 1985 by Shimon Peres — 1,150
Palestinian prisoners for three Israeli soldiers captured in the Lebanon war — that
ignited the first intifada.

Despite a history of militants freed in swaps killing again, Israel has always negotiated
to free its soldiers. Nimrod Kahn, 33, who runs a cookery school in Tel Aviv, says, however
unpalatable the deal, Israelis expect their state to make this compromise. It is a guar-
antee for every high-school graduate expected to devote three years to military service.

“| don’t object to the releasing of these prisoners in principle; they would be
released in a peace deal sooner or later. | object to this deal because it opens the
gate for blackmail,” Kahn said. “But it's expected our state will take responsibility
for its soldiers. In Israel, the soldier is the holy cow — it cannot be slaughtered under
any circumstances.”

Copyright Guardian News & Media Ltd 2011
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Many Terrorists for One Israeli?
The Gilad Shalit Deal Through the
Prism of Halacha

On June 25, 2006, IDF soldier Gilad Shalit was captured by Hamas operatives
near the Kerem Shalom crossing along Israel’s border with the Hamas-
controlled Gaza Strip. Shalit was held captive for over five years, until October
2011, when Israel and Hamas signed an agreement brokered by Egypt whereby
Schalit was returned to Israel in exchange for 1,027 prisoners held by Israel
on charges of terrorist activities. The released prisoners included an operative
serving twenty-nine life sentences for his participation in the infamous 2002
suicide bombing in Netanya’s Park Hotel on the night of the seder, in which
thirty Israelis were killed. Another prisoner who was released took part in the
September 2003 bombing of Café Hillel in Jerusalem, which killed seven Israelis
and wounded fifty-seven others. Also included in the deal were two Palestinian
terrorists who were responsible for the abduction of IDF soldier Nachshon
Wachsman in 1994.

The deal was met with great euphoria throughout the Jewish world, which
celebrated the long-awaited release of the young prisoner. At the same time,
however, the transfer triggered a great deal of controversy and criticism, as many
decried the release of hundreds of terrorists whose hands are stained with the
blood of innocent Jewish men, women, and children.

From a halachic standpoint, the validity of the Shalit deal must be addressed
on two levels:

1) Does the transfer of hundreds of convicted terrorists violate the prohibi-
tion against ransoming captives for an exorbitant price, a prohibition
established by the Mishna (Gittin 45a) and codified in the Shulchan Aruch
(Y.D. 252:4)?

2) Statistically speaking, convicted terrorists have been shown to resume
their deadly operations after their release from prison, and releasing
security prisoners thus poses a risk to Jewish life. Does this risk make it
forbidden to free terrorists in exchange for a Jewish prisoner?

317



318 HEADLINES: HALACHIC DEBATES OF CURRENT EVENTS

L. 117975 by 9m — Ransoming Prisoners for an Exorbitant
Price

The Mishna (Gittin 45a) forbids ransoming captives 1707713 Yy 1> — “for more
than their value” — because of “0»wn npn.” The Gemara proposes two possible
explanations for what ovwn np’n means in this context. The first possibility is
RNVXTRPMT — to avoid imposing too heavy a financial burden upon the Jewish
community. In other words, there is a limit to the expense the community must
incur for the sake of securing the release of a fellow Jew in captivity. The second
possible explanation is *9v 1”91 1273 89T — we do not wish to encourage fur-
ther kidnappings. Complying with a captor’s unreasonable demands to secure
a prisoner’s release provides incentive for further abductions, and it is perhaps
for this reason that Chazal forbade paying exorbitant sums for ransom.

The practical difference between these two possibilities, the Gemara notes, is
the case of a prisoner whose family has the means to pay the exorbitant ransom
being demanded. If the family is prepared and able to bear the outrageous cost
of the prisoner’s release, then there is no concern of xmx1xpmT — draining the
community’s resources — and the deal would be permissible. If, however, the
prohibition was enacted to avoid providing further incentive for kidnappings,
then paying an exorbitant ransom would be forbidden regardless of the family’s
financial capabilities. The Gemara leaves this question unresolved, noting that
although there is a recorded case of a wealthy man named Levi bar Darga who
ransomed his daughter for a price of 13,000 gold coins, it is uncertain whether
the rabbis of the time approved of his decision.

The Rambam (Hilchos Matnos Aniyim 8:12) adopts the second explana-
tion, that exorbitant ransoms are forbidden because they encourage additional
kidnappings:

TINR PATIV D2ANIRA 17 XYY 00PN PPN 2191 JNT HY 172 0avn DR P PR
.omavy

Captives may not be ransomed for more than their value, out of concern
for the public welfare, so that the enemies do not chase after them to
capture them.

The Rambam’s formulation is cited also in the Shulchan Aruch (Y.D. 252:4).!
Thus, according to the accepted halacha, it would be forbidden to pay an exor-
bitant ransom for a captive, even if an individual or group of individuals is able
and willing to incur the cost.

1. As for the reason why the Rambam and Shulchan Aruch decided upon this second
reason, see the Ran (Gittin 23a in the Rif) and Bei'ur Ha-Gra (Y.D. 252:6).
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However, some Rishonim qualify this ruling, claiming that it does not apply
to cases of sakana, when the prisoner’s life is in danger.

The basis for this qualification is the story told later in Gittin (58a) of Rabbi
Yehoshua ben Chananya, who came across an impressive and promising Jewish
child who was being held captive in Rome. Rabbi Yehoshua determined that
the child had the potential to become a towering Torah sage, and he pledged
to ransom him for whatever price the authorities set — T 18an 11 PRW nTAYN
VY PpoIaw 1N Y31 nT1arw. The Gemara relates that soon after making this pledge,
Rabbi Yehoshua indeed paid an exorbitant sum for the child’s release, and the
child grew to become none other than Rabbi Yishmael ben Elisha, the famous
Kohen Gadol and sage. Tosfos (vYy ppo1aw inn 93 n”7) raises the question of how
to reconcile Rabbi Yehoshua’s pledge with the prohibition against ransoming
captives 110713 Yy 9w, and they answer that in a case of mwa) niyo (danger to
life), a captive may be ransomed at any price. Tosfos draws a comparison to the
Gemara’s discussion earlier in Gittin (44a) concerning one who sold himself as
a slave to gentiles, whom a community must ransom if his life is danger, even if
he repeated the offense several times. Regarding jnon7 713 Yy 2m as well, Tosfos
claims, this restriction does not apply in situations of life-threatening captivity.
This answer is also mentioned by the Ramban and Meiri (Gittin 45a).

It is unclear whether Tosfos’ exception is limited to situations in which the
captive would certainly be killed or applies even if there is only a risk of death,
but it would seem that in the case of an Israeli captive held by Hamas operatives,
this question is irrelevant. An Israeli held by Hamas would certainly qualify as
a case of nv 'k, as the captors would not hesitate to kill a Jewish prisoner.
Thus, in light of Tosfos’ comments, it would appear that an Israeli prisoner may
be ransomed from terrorists at any price.

However, not all halachic authorities accept Tosfos™ distinction between
life-threatening situations and other cases. Tosfos themselves offer an alternate
answer, suggesting that Rabbi Yehoshua was prepared to pay an exorbitant price
for the child’s release because of his extraordinary scholarly potential (3>0m
nnana). According to this answer, it seems, the prohibition of yn7 13 %y I
applies even in life-threatening situations of captivity and an exception is made
only for scholars. The Shulchan Aruch appears to accept this second view of
Tosfos:

MR DT DITI DTR PPW TWARI 9N RN RINY ROR NN IR I1D29R IR N”NY 191
.D21N nTa

...[And] likewise a Torah scholar or someone who is not a Torah scholar
but is a gifted student and may become a great scholar is ransomed even
for a high price.
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Indeed, the Pischei Teshuva (Y.D. 252:4) cites several responsa from leading
Acharonim who do not accept Tosfos’ ruling concerning prisoners in life-threat-
ening situations. Among the sources he cites is a responsum of the Kenesses
Yechezkel (38), who notes that Tosfos’s answer presumes that paying »13 Yy
107 is forbidden because of the financial strain it imposes upon the commu-
nity. From this perspective, it stands to reason that when a captive’s life is in
danger, the community is required to do whatever it takes to rescue him. But
if we assume that the Sages forbade paying yn>n7 >3 Yy 71 in order to avoid
incentivizing abductions, then this prohibition would presumably apply even if
a prisoner’s life is in danger, as rescuing his life does not warrant jeopardizing the
community by encouraging further kidnappings. Hence, the Kenesses Yechezkel
writes, Tosfos’ answer must follow the reason of xmax7 ®pmT; and since the
Shulchan Aruch explicitly cites the reason that we want to avoid encouraging
kidnappings, we must conclude that Tosfos” view is not accepted as normative
halacha.?

Accordingly, the unfortunate reality that Israelis held by Hamas terrorists
are in grave danger does not necessarily allow the public to secure their release
10T T HY 1.

II. The Danger of Freeing Convicted Terrorists

Another reason to forbid the release of hundreds of terrorists in exchange for
a Jewish prisoner is the danger the prisoners’ release could pose, in light of
the statistical evidence that convicted terrorists tend to resume their nefarious
activities after their release.

This issue may be compared to the question addressed by the Shach (C.M.
163:18) concerning a case in which a gentile ruler imposed a heavy tax upon a
certain wealthy Jew and another Jew was in a position to lobby on his behalf
and have him exempted, but this would result in the tax being levied upon
another Jew. The Shach cites the Mahari Ben Lev (2:40) as ruling that if several
Jews were already chosen by name to pay the stipulated sum, it is forbidden for
a Jew to intervene and have them exempted if this would certainly result in the
edict being transferred onto somebody else. If, however, the edict was issued
but no particular person or persons were chosen, one may advocate on behalf
of certain people to ensure that they are not chosen.

It would seem that this ruling may be applied to the case of terrorists who are

2. It should be noted, however, that the Meiri accepts the reason of avoiding an incentive
to kidnap, and yet he also cites Tosfos” distinction between life-threatening situations
and other situations of captivity.
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demanding the release of prisoners in exchange for the release of a Jewish cap-
tive. Here, too, a Jew has been singled out, and the question arises as to whether
the Israeli government may secure his release by subjecting other citizens to
danger through the release of deadly terrorists.

Moreover, it seems clear that the mitzva of pidyon shevuyim, which requires
Jews to secure the release of their fellow Jews in captivity, applies only to paying
money or making efforts on behalf of the captive’s release. Nowhere do we find
an obligation upon the community to endanger itself for the sake of releasing
a Jewish captive. The rationale of »av pmo 717 ®nT7T ™M 8N — “why do you
think your blood is redder” — which forbids killing someone to save one’s life,
presumably applies here, as well. The captive’s blood should not be regarded as
“redder” than anyone else’s, and thus there seems to be no justification to free a
Jewish prisoner at the expense of public safety.

We might go even further and argue that given the high likelihood that the
released terrorists will engage in terrorism upon leaving prison and seek to take
the lives of innocent Jews, Heaven forbid, one who works toward their release
may be regarded as a qm1 (“pursuer”). There are indications that the status of
q1 applies not only to one who seeks to kill directly, but also to one who seeks
to do something that will cause a person to be killed. One such source is the
Rambam’s ruling (Hilchos Chovel U-Mazik 8:10) concerning a 70w — someone
who provides the gentile authorities with information about a fellow Jew or a
fellow Jew’s assets:

It is permissible to kill a vom anywhere, even nowadays, when we cannot
preside over capital cases. It is permissible to kill him before he gives
over [the information], once he says, “I am now giving over so-and-so”
regarding his body or his money — even a small sum of money...

The Shuchan Aruch codifies this halacha in Choshen Mishpat (388:10) and
explains that a "om may be put to death because he is regarded as a q7. Even
though a 701 does not actually seek to kill, but rather seeks to act in a way that
will likely cause a fellow Jew to be killed, he is assigned the status of qm. It might
thus be argued that seeking the release of a Jewish captive in exchange for the
release of dangerous terrorists might also qualify for the status of 9711 and would
be strictly forbidden.

II1. Conclusion

In summary, then, there are three factors that must be addressed when consider-
ing the exchange of one thousand terrorists for a Jewish captive:
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1) “Paying” one thousand terrorists for a captive would be considered 7
70T 7am, which, as we saw, is likely forbidden even to rescue a prisoner
from life-threatening captivity.

2) The mitzva of pidyon shevuyim does not require a community to endanger
itself for the sake of securing a prisoner’s release.

3) To the contrary, freeing terrorists from jail may render someone a q1,
given the likelihood of this resulting in the death of innocent Jews,
Heaven forbid.

It goes without saying that this analysis is presented only as a theoretical basis
for discussion, and not for the purpose of issuing a practical halachic ruling,
a responsibility which lies with the poskim of our generation. There are many
other factors and considerations that must be taken into account when deciding
issues of life and death, and this brief essay is in no way intended as a compre-
hensive study of this very complex and painful question that the Jewish State
has unfortunately been forced to confront.

We hope and pray for the protection of our soldiers and of all Y& 22 wnx,
and for the quick and immediate release of all our imprisoned brethren, xnwn
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