Bernie Madoff:
Do Tzedaka Organizations Have to

TAGKLING FASCINATING MODERN
AALACHC PERPECTI Give Back Buildings That He
DOVID LICHTENSTEIN Donated?
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DAILY2NEWS

Bye, Bye Bernie: Ponzi king Madoff Sentenced to
150 Years

Monday, June 29, 2009, 12:57 PM
by Thomas Zambito, Jose Martinez And Corky Siemaszko — Daily News Staff Writers

Bernard Madoff

When Bernie Madoff finally gets out of jail — it will almost certainly be in a pine box.
A day after a judge sentenced the Ponzi king to 150 years in prison, Madoff
was faced with that depressing certainty as he awakened in his solitary cell in the
Manhattan federal lockup.
Monday, the 71-year-old con man finally apologized for engineering a $65 billion
fraud scheme that evaporated the life savings of thousands — and made the Madoff
name synonymous with greed.
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RELATED: FULL STATEMENT: BERNIE MADOFF’S WIFE RUTH BREAKS SILENCE AFTER
HUSBAND SENTENCED TO 150 YRS. IN JAIL
It was far too little, and far too late, for Madoff’s victims — or for Manhattan Federal
Judge Denny Chin.

Chin threw the book at the silver-haired swindler for what he called a “staggering”
fraud.

In doing so, he drew loud cheers, whoops — and even a few sobs.

RELATED: TEXT OF BERNIE MADOFF’S STATEMENT

“Here, the message must be sent that Mr. Madoff’s crimes were extraordinarily evil,”
the judge said. “This kind of manipulation of the system is not just a bloodless crime
that takes place on paper, but one instead that takes a staggering toll.”

The judge said he was especially moved by a letter he got describing how Madoff
conned an 86-year-old widow by putting his arm around her “and in a kindly manner
told her not to worry, that the money is safe with me.”

Chin also noted he had not gotten a single letter from friends or family testifying
to Madoff’s good deeds.

RELATED: BIZMAN’S WIDOW SLAMS BERNIE
“The absence of such support is telling,” he said.

In addition to forfeiting his life, Madoff was also ordered to give up a total of $171
billion in proceeds and property.

Dressed in a dark suit and dark tie that his wife, Ruth, picked out for him, Madoff
barely flinched when Chin imposed his sentence.

RELATED: BERNIE’S VICS ARE MAD(OFF) AS HELL
Then, when Chin was done, a meek Madoff was led out by the marshals — and
returned to his cell in the supermax wing where the worst of the worst are held.
The federal Bureau of Prisons will decide in the coming weeks where Madoff will
serve his sentence. Chin agreed to recommend that he be sent to a prison in the
Northeast.
Madoff’s lawyer Ira Sorkin asked that he be sent to a medium-security prison in
Otisville, Orange County, some 70 miles northwest of New York City.

RELATED: MADOFF’S SONS SHOULD PAY, TWO TRADERS’ SUITS CHARGE
Because of Madoff’s lengthy sentence, he could be shipped to a maximum-security
complex where he would be watched around the clock — along with with hundreds
of mobsters, terrorists, bank robbers and other big-time swindlers.
Ruth Madoff, who was not in court to withness her husband’s humiliation, broke
the silence she has maintained since her husband’s arrest after the sentencing.
“Like everyone else, | feel betrayed and confused,” she wrote in a statement.
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“The man who committed this horrible fraud is not the man whom | have known for
all these years.”

RELATED: DEAD MAN WALKING? BERNIE MADOFF TO BE SENTENCED MONDAY
Madoff’s wife has not been charged with a crime, but she was his closest confidant
and became a reviled figure as a result of the investigation.

Before Chin lowered the boom on Madoff, the former Nasdaq chairman made a
six-minute statement — delivered in a monotone — in which he apologized and called
the largest swindle in history “an error in judgement.”

“I have left a legacy of shame ...,” Madoff said. “That’s something | will live with
for the rest of my life.”

RELATED: FOR MADOFF, TIME TO MEET JUSTICE
Madoff also defended Ruth Madoff, telling the court that reports that his wife had no
sympathy for the victims were untrue. “She cries herself to sleep every night,” he said.
Then Madoff turned and faced his victims.
“I'm sorry,” he said simply. “I know that doesn’t help you.”

RELATED: BERNIE MADOFF’S LAWYER: 12 YEARS IN JAIL WOULD ENOUGH
Madoff’s apology was met with dead silence — and with looks that could Kill.
Assistant U.S. Attorney Lisa Baroni urged the judge not to be moved by Madoff’s
words and called the crook a liar.
“For more than 20 years he stole ruthlessly and without remorse,” she said.
“Every time he told his clients he was making trades for them, he sent them trade
statements filled with lies.”

RELATED: JUDGE ORDERS MADOFFS TO FORFEIT $170M
Baroni’s words were mild compared with the lambasting Madoff got from nine of his
victims.

“He stole from the rich. He stole from the poor. He stole from the in-between,”
Tom Fitzmaurice said. “He cheated his victims out of their money so he and his wife,
Ruth, could live a life of luxury beyond belief.”

Then, glaring at Madoff, Fitzmaurice added:

RELATED: PAYDAY DELAY IN MADOFF SENTENCING
“I have a marriage made in heaven,” he said. “You have a marriage made in hell. ...
May God spare you no mercy.”

Sorkin told the court Madoff would not last long in prison and pleaded for a dozen
years in prison — and 20 at the most.

“Vengeance is not the goal of punishment,” Sorkin said. “We represent a deeply
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flawed individual. But we represent, Your Honor, a human being. He conceded that
Madoff expects “to live out his years in prison.”

Madoff got what he expected.

That sentence will be little consolation to his many victims, who include Hall of
Fame pitcher Sandy Koufax,Mets owner Fred Wilpon, talk show host Larry King, studio
exec Jeffrey Katzenberg, actor Kevin Bacon and famed director Pedro Almodovar.

While Madoff was not picky about from whom he stole, his main victims came
from a who’s who of Jewish philanthropists and leaders in the U.S.

© Daily News, L.P. (New York). Used with permission.
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Bernie Madoff: Must a Charity
Return Funds Donated by a Ponzi
Scheme to Investors?

he arrest of Bernie Madoff on December 11, 2008 brought the term “Ponzi”

into our everyday lexicon. The term is named after Charles Ponzi, an Italian-
born financier who surrendered to authorities in August 1920 amid investigative
reports that his Securities Exchange Company was operating fraudulently. Ponzi
would pay investors wildly generous returns without generating profits from the
investment, using money received from new investors. Essentially, he pocketed
his clients’ money without investing it for them.

The more recent Madoff scandal hit especially close to home for the obser-
vant Jewish community not only because Madoff is Jewish, but also because of
his philanthropic involvement in many worthy Jewish institutions and chari-
ties, including Yeshiva University and Kav Lachayim, among numerous other
causes. These philanthropic endeavors result in an interesting halachic question
concerning the means of redress available to defrauded Madoft clients who lost
their investments. If an investor entrusted with a client’s money gives it to a
charity, to whom does the client go to get his stolen money back? Can he claim
the money from the charity, or must he deal directly with the corrupt investor?

I. Whose Money is It?

The Gemara in Bava Kama (111b) speaks of a case in which a person eats food
that another person had stolen. Rav Chisda ruled that if the owner of the stolen
goods had not yet despaired from retrieving them (wvw) at the time the food
was eaten, then he can claim the value from either the thief or the person who
ate the food. This ruling is codified by the Shulchan Aruch (C.M. 361:5).

This halacha would seemingly apply to the case under discussion. The Ponzi
investor stole his client’s money and then gave it to a charity before the client
was even aware of the scheme, and the client thus certainly had not despaired
of retrieving his assets by that point. Accordingly, we should apply Rav Chisda’s
ruling that the victim can claim his money from either the thief (the investor)
or the third party (the charity).

This conclusion, however, depends upon the question of whose money we
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consider to have been given to the charity. One could argue that once the client’s
money was deposited in the investor’s account, the money donated to the charity
is considered the investor’s own money, and not the client’s. Money deposited
in a bank account should perhaps be comparable to a situation of "mw, where
a stolen object has either changed hands or changed form, in which case the
thief bears a personal obligation to compensate the victim, but the object itself
is already considered the thief’s property. If so, then the charity that receives a
donation from the crooked investor has no legal relationship whatsoever to the
investors’ clients, as the money it received was the investor’s, not the clients.

I1. RMoaSnT N7
In truth, however, this question might not matter. The Rama (C.M. 356:7) rules:
RMIOYNT RIT NON NIV NPWI WIR? INRY 19298 1223 DI PITNND PWIY 001 7ON

Now it is customary to return any stolen item, even after [the owner]
despaired and it has changed possession, by force of the law of the land.

Even if a stolen item has changed hands, accepted practice requires returning
it to the original owner. Thus, even if we accept the aforementioned argument
and view the money deposited in the investor’s account as his assets that can no
longer be identified with the client who entrusted the funds with the investor,
the money must still be returned to the client, as the Rama writes, “by force of
the law of the land” Certainly, the “law of the land” requires returning stolen
assets to the victim even after they have changed hands, and thus charities that
received money from a fraudulent investor would seemingly be required to
return it to his victims.

However, this rationale depends on how we understand the practice docu-
mented by the Rama. At first glance, the Rama rules that when it comes to
returning stolen items, we follow xmaYn7T 817 and require that the items be
returned even under circumstances when Halacha allows keeping them. If so,
then since, as mentioned, this is the law nowadays as well, it should be followed
in all situations in which the country’s laws mandate returning the assets. The
Shach (356:10), however, explains the Rama’s comment differently. He under-
stands the Rama to mean that a formal mpn (enactment) was issued to follow
the law practiced in general society requiring the return of stolen property even
after the owner had despaired and the item had changed hands.! If so, then it

1. The Shach infers this approach from the source of the Rama’s comments, the
Terumas Ha-Deshen (309), who writes, ...23230 927 Y3 ©5pa% »mnY PIxT any 2177 07
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stands to reason that this custom is limited to the specific case in which we find
it being applied — namely, to a stolen object, which can be viewed as retaining
its identity and connection to its original owner even after the thief gave it away
or sold it.2 This concept cannot necessarily be extended to money, as the money
transferred to the charity organization bears no affiliation whatsoever with the
victim from whom it was stolen.

Moreover, the Ketzos Ha-Choshen (356:5)% accepts the Shach’s claim that
this custom is the product of a formal enactment, but explains that the enact-
ment was P70 nTwn 01a% Yy pa1y — that in this instance, beis din is authorized
to compel the litigant to extend beyond the strict letter of the law. The rabbinic
leaders ordained that although one who receives or purchases stolen goods is
legally entitled to the item, beis din in such a case will force him to return it to
its original owner, in the spirit of 170 n7wn a5 (going beyond the strict letter
of the law). Since this was the nature and purpose of the ordinance, the Ketzos
contends, it does not apply to a poor person who happened to receive or acquire
stolen goods. Beis din does not compel a needy person to extend p7n nmwn oniad,
and thus in circumstances in which a poor person is legally entitled to keep the
stolen item, he is not required to relinquish it.

According to the Ketzos, then, the custom recorded by the Rama would
not apply in the case of stolen goods that were then donated to a charitable
organization. Just as a beis din does not enforce 70 nmwn 9% upon a needy
person, it would seemingly not do so when dealing with an organization devoted
to helping the poor.* Thus, charity funds that received stolen money would not
be required to give the money to the victim.

VIR NRY ary. The Shach notes that the phrase nny »1»7 007 implies a formal legal
policy that was instated, as opposed to simply an application of the general rule of x»7
xrmaYnT. (According to the Shach, xmabnT &171is not followed when it contradicts Torah
law.) It should be noted, however, that later in this passage, the Terumas Ha-Deshen
describes this policy as mabnn yn mmiy...»1ap pn, suggesting that this rule was imposed
by the government, and not enacted by the rabbinic establishment. It is thus difficult to
determine based on the Terumas Ha-Deshen’s formulation how precisely this custom
evolved.

2. A halachic expression of this notion — that a stolen item retains its identity even
after the thief gave it away — is the Shulchan Aruch’s ruling (O.C. 649:1) that although
a stolen lulav may be used once it has been legally acquired through a change of owner-
ship, nevertheless, a beracha should not be recited over it, as it still retains its identity as
stolen goods.

3. See also the Ketzos’ comments in 259:3.

4. It is questionable whether this would apply only to organizations devoted to assist-
ing the needy, or also to Torah educational institutions.
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III. Depositing on the Victim’s Behalf

In truth, however, there is a compelling reason to require the charity to return
the stolen money, irrespective of the custom mentioned by the Rama.

Standard contemporary banking protocols stipulate that when a person
deposits money into his account, the bank receives the money on behalf of the
true owner. If the person is depositing someone else’s money, the bank views the
money as the property of its legal owner, even though the funds are registered
under the name of the account holder. Hence, if stolen funds are transferred
from the thief’s account to a charity, the charity is receiving the victim’s money.
This is true despite the fact that the actual money being received is not the
money which was stolen. We might draw an analogy to a case of someone who
entrusted his money to a guardian, and the guardian mixed the money together
with his own cash in his safe, such that when he returns it, he does not neces-
sarily return the precise bills that were given to him. Clearly, the guardian has
nevertheless discharged his duty by returning the money, even though he does
not return the exact same money notes that he received. Similarly, when the
bank transfers money from the thief’s account, that money is still regarded as
the victim’s, even though it is obviously not the same money that the thief had
deposited.

Thus, this situation indeed resembles the halacha stated by the Rav Chisda
in the Gemara, that a stolen object received before the owner despaired of
retrieving it must be returned. It would therefore seem that anyone who receives
money obtained through a Ponzi scheme would indeed be required to return it
to the defrauded client.



