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Chabad - Is it wrong to believe that the Rebbi is or was Moshiach?
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IVF for older singles-Should it be done?
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Settlers on the west Bank- Is it permissible to live there?
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THE TIMES OF ISRAEL

'The hardest thing in the world is to lose a child’

Israeli Couple Wins Right to Produce and Raise
Grandchild from Fallen Soldier Son’s Sperm

November 16, 2016
by Renee Ghert-Zand

Kfar Saba — Like many couples in their
early 50s with grown children, Irit and
Asher Shahar look forward to becom-
ing grandparents in the near future. The
Shahars, however, plan on welcoming their

first grandchild in a highly unconventional
way. L

Ever since their son Omri, a captain in
the Israeli Navy on active duty, was killed in a June 2012 car crash at the age of 25,
the couple has fought the state to gain the legal right to produce a child from their
son’s posthumously-retrieved sperm. The Shahars plan to raise that child themselves.

Irit and Asher’s hard-fought battle ended this past September in a precedent-
setting ruling. The Petah Tikvah Family Court granted permission for them to raise
a child created from their deceased son’s sperm and a purchased female egg. The
embryo would be carried by a gestational surrogate.

The court’s decision is believed to not only be a first for Israel, but also for the
world. Since 2003, Israeli regulations have allowed for posthumous sperm retrieval
for the purpose of later insemination or IVF by a surviving female partner. In the last
decade there have also been numerous instances of parents legally providing their
sons’ posthumously retrieved sperm to single women wishing to become pregnant. In
those cases, the women were the biological mothers of the children. They raised the
children, and the parents of the posthumous sperm donors remained in the picture
as engaged grandparents.

Despite the September ruling, however, the state is currently preparing an appeal
linked to the unusual circumstance of the Shahars’ desire to be, in effect, both grand-
parents and parents to Omri’s offspring. In the meantime the court has issued an
injunction preventing Irit and Asher from accessing and using Omer’s stored gametes.
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“As soon as the injunction is lifted, we are going to move on things right away,” Irit
told The Times of Israel in an interview at the spacious Kfar Saba home she shares
with Asher and their youngest daughter, 16-year-old Lotem. A second daughter, Inbar,
26, was recently married.

Confident the state will not succeed in its possible appeal, Irit believes it is not
unrealistic for her and her husband to hold Omri’s biological son or daughter in their
arms within a year or two...

The Shahars, who have already spent hundreds of thousands of shekels in their
quest to continue their son’s biological line, remain undaunted. Cost, including sur-
rogacy fees reaching as high as $130,000 in the US, is no object.

“I am ready to sacrifice so that Omri will have a continuation here in Israel,” Irit
insisted.

Irit said she understood people’s opposition, but that she can’t understand the
cruelty with which some critics have expressed their disapproval. She is especially
hurt by erroneous assumptions that she and Asher are just doing this so they can
collect from the state. (The Defense Ministry does not make regular allowance pay-
ments to orphans of fallen IDF soldiers.)

“It angers me that people respond this way to someone who has experienced
such a terrible fate,” Irit shared.

Asher put the legal battle’s hardships into perspective.

“The legal process and its pressure are nothing compared to the depths of our
grief. The hardest thing in the world is to lose a child. All the other things that people
complain about in life are tiny and inconsequential in comparison,” he said.

An unprecedented court decision, but not a legal precedent.
While all professional experts the Shahars approached were sympathetic to their
plight, only some were willing to support their case. One of them was philosopher
Asa Kasher, who related to the bereaved parents’ pain on a personal level. Co-author
of the IDF Code of Ethics and himself the father of a fallen soldier, he provided a
key opinion that helped sway Judge Yocheved Greenwald-Rand to rule against the
state’s claims, as reported in Ha'aretz, that the child would be subject to a “planned
orphanhood,” and would be “fragile in relation to children from normative families.”

The judge wrote in her opinion that “there is nothing unacceptable about the way
[the Shahars] chose to deal with their bereavement and their request to give their
late son descendants and raise them as their own.”

The opinion further stated that whereas many children are brought into the world
in less than favorable circumstances and suffer for it, this child would be born into a
loving, supportive family deemed by the court to be more than fit enough to raise it.

184



The world looks on

As the court’s decision in favor of the Shahars pushes the bioethical envelope here
in Israel, the world looks on with interest. Some countries permit posthumous sperm
retrieval when the deceased has left a written directive. Others such as France,
Germany and Sweden ban it outright.

In the US, the law in this regard has varied from state to state, and key legal cases
have centered more on the inheritance and social security consequences of the use
of such sperm, rather than on permission for its use.

According to Harvard University law professor I. Glenn Cohen, a leading expert
on the intersection of bioethics and law, there are many issues to be considered in
cases such as the Shahars’. These include the invasion of the body, the right not
to procreate or be a parent, harm to the children (as well as to other children in the
family), rights claims of grandparents, and intent of the deceased.

While Cohen preferred not to comment in
detail on the Shahar case, he did tell The Times
of Israel that he was not taken aback by the
Israel court’s decision.

“I will say that Israel is well known in terms
of policy, culture, and court decisions as one of
the most pro-natalist countries in the world — o :
think about the funding for IVF in Israel which  |rit Shahar at her son Omri’s grave in Kfar
is about as robust as any country | know of,”  Saba. (Courtesy)
said Cohen.

“The whole effect of the halachic [Jewish religious law] view of be fruitful and
multiply no doubt has an impact here too, so it doesn’t surprise me if Israel authorizes
posthumous reproduction in these cases where many other countries would not,”
he said.

Irit and Asher recalled their son speaking many times about wanting to marry and
have a large family. Therefore, they are certain they are doing not only what is right
for them and their daughters, but also what their son would have wanted.

According to Asher, they are doing it not only for their own family, but also for
parents the world over.

“It is important for everyone to know that if you lose your child, it doesn’t mean
that you lose the chance for his children to be born,” Asher said.

Copyright © timesofisrael.com
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Fathering a Child After Death

In June 2012, Omri Shahar, a Captain in the Israeli Navy, was tragically killed in
a car accident near Rishon Letzion, along with First Lieutenant Rafael Bublil.
After the tragedy, Omri’s parents, Irit and Asher Shahar of Kfar-Saba, decided
to have sperm removed from his body and stored for later use in the produc-
tion of a child, whom they would then adopt and raise. A tense and costly legal
battle ensued, and it was only four years later, in September 2016, that a court
in Petach-Tikva granted Irit and Asher the right to produce a child from their
fallen son’s reproductive material and raise that child.

According to a Times of Israel report covering the story,! posthumous
retrieval of sperm has been allowed in Israel since 2003 for the purpose of
impregnating a surviving partner, and more recently, Israeli courts have per-
mitted parents to have sperm removed from their deceased sons and used to
impregnate single women desiring to conceive through artificial insemination.
The Shahars’ case marks the first time a deceased man’s parents were given the
right to have the sperm conceive a child whom they would adopt and raise as
their own.

Would halacha approve of such a practice? Is it permissible, from a halachic
standpoint, to extract a man’s reproductive material after death and to then use
it to artificially inseminate a woman??

A second halachic question relates to the possible implications of this pro-
cedure vis-a-vis the obligation of m. The Torah (Devarim 25:5-10) requires
that when a married man dies without children, his widow must either marry
his brother (m), or be “released” from the levirate bond through the nx5n

1. See media article above.

2. This essay will deal exclusively with the question of extracting sperm from a deceased
male’s body, without addressing the issue of artificial insemination for a married couple
that is incapable of producing children through cohabitation. The consensus among the
halachic authorities permits the extraction of sperm from a husband for the sake of arti-
ficially inseminating his wife (see Maharsham 3:268; Zekan Aharon, Tinyana 97; Iggeros
Moshe, E.H. 2:18). The notable exception is Rav Malkiel Tzvi Tannenbaum of Lomza
(Divrei Malkiel 4:107), who forbade this practice, arguing that given the possibility that
the doctor may not in the end use the sperm for insemination purposes and the chance
that the sperm may be ineffective in fertilizing the ovum, producing sperm for this
purpose constitutes “wasting seed” (nYva» y7r nrxin). For a discussion of other halachic
aspects of artificial insemination, see the next chapter, “Is Artificial Insemination an
Option for Unmarried Women?”
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ritual performed by the deceased’s brother. Nowadays, n¥'9n is always performed
instead of m. If a man’s only child is produced from sperm extracted from that
man’s body after his death, would that child suffice to absolve the widow of the
need to undergo n¥Y)n?

I. nrana mor nn — Deriving Benefit From a Human Corpse

The Gemara in Maseches Avoda Zara (29b) establishes that it is forbidden to
derive benefit from a human corpse. This prohibition is derived from a textual
parallel between the Torah’s brief account of Miriam’s death (o ow nnm —
Bamidbar 20:1) and the command of noyy nvy, the special ritual performed
when a murder victim is found between cities, in which a calf is killed for
atonement (n%yn nR oW 1w — Devarim 21:4). The Gemara infers that just
as it is forbidden to use the navy vy for personal benefit, as it has the status
of a quasi-sacrifice, it is similarly forbidden to use a human body after death.
The consensus among the poskim follows the straightforward reading of the
Gemara, which indicates that benefitting from a human corpse constitutes an
outright Biblical violation.? Seemingly, using sperm taken from a human corpse
to produce a child would violate this prohibition, as the inseminated woman is
clearly deriving practical benefit from part of the deceased’s body.

Using Body Parts for the Deceased’s Honor

One might argue that the Torah prohibition against deriving benefit from a
human corpse is intended for the sake of nnn ™15 — preserving the deceased’s
honor — and that this prohibition would thus not forbid making use of some-
one’s body after his death for the sake of his honor. In the case under discussion,
particularly if the deceased had not fathered any children during his lifetime,

3. Shach, Y.D. 79:3; Mishneh Le-Melech, Hilchos Avel 14:21; Sedei Chemed 9:51. The Mishneh
Le-Melech there asserts that the Rambam considered this a Rabbinic prohibition, but the
Chida (Birkei Yosef, Y.D. 349) rejects this claim and insisted that benefiting from a corpse
constitutes a Torah prohibition even according to the Rambam. Some draw proof to this
conclusion from the Ramban’s ruling in Hilchos Maachalos Asuros (11:1) that drinking
wine that had been used in pagan worship is forbidden for consumption by force of the
comparison drawn in the Torah between such wine and pagan sacrifices (v»nar 1on qwx
D201 7 W a8 — Devarim 32:38). This inference is based on the Gemara (Avoda
Zara 29b), which establishes the prohibition against benefiting from pagan sacrifices
on the basis of the fact that such sacrifices are considered like human corpses (*nar1yoxn
onn — Tehillim 106:28). Since the Rambam bases the prohibited status of ritual wine
on this inference, he must, ipso facto, recognize the Biblical prohibition against deriving
benefit from a human corpse.
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producing children from his reproductive material ensures a biological legacy
that he would otherwise not leave behind. Far from being a cause of disgrace,
extracting sperm for the sake of producing offspring would certainly appear to
be in the posthumous interest of the deceased. Perhaps, then, the prohibition
against deriving benefit from a human corpse, which the Torah introduced to
preserve the dignity of the deceased, would not forbid the extraction of sperm
to produce a child and thereby perpetuate the man’s memory and legacy.

Several sources, however, indicate that to the contrary, the prohibition
against making use of a human corpse stands independently of the concern to
preserve the deceased’s dignity. Rav Yosef Engel (Beis Ha-Otzar, kelal 8, 2) writes
that a living human being is endowed with sanctity, and the loss of this special
sanctity with a person’s death results in what Rav Engel calls :y>n (contamina-
tion). This my>n, he writes, is the basis and source of the prohibition against
making use of the body. According to this approach, we certainly have no reason
to distinguish between benefit that brings disgrace to the deceased and benefit
that brings him honor. Therefore, preserving the deceased’s legacy would not
offer us any grounds for an exception to this prohibition.

Similarly, Rav Moshe Feinstein rules (Iggeros Moshe, Y.D. 3:140, 4:59) that a
deceased person’s remains may not be taken for the purpose of medical research,
even if this was his explicitly stated wish during his lifetime. A person does not
enjoy ownership over his body, Rav Moshe explains, as the human body is given
to him on loan, as it were, to use during his lifetime. After death, the body in its
entirety must be interred, regardless of the deceased’s wishes to the contrary.*
Clearly, then, honoring a deceased person by producing offspring would not
permit the use of his reproductive material after death.

It is important to distinguish in this regard between two distinct prohibi-
tions: benefiting from a corpse and disgracing a corpse (nnn %w1). The Rashba
(Responsa 1:369) writes that although it is generally forbidden to tamper with a
human corpse out of concern for the deceased’s dignity, postmortem procedures
are allowed when this serves the purpose of preserving the deceased’s dignity.
The question addressed by the Rashba relates to a procedure to hasten the body’s
decomposition so that it can be transported for interment in the deceased’s
specifically chosen burial site. Such a procedure, the Rashba rules, is permissible,
since the prohibition of nnn 5™ is defined as disgracing the deceased; thus,
postmortem tampering intended for his honor is allowed. This is quite different
from the prohibition against deriving benefit from a corpse, which, as we have
seen, does not relate to the concern for preserving the deceased’s dignity.

4. We do not discuss here the question of harvesting organs from a brain-dead patient to
save a gravely ill patient, which is an entirely separate issue.
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A “Resurrected” Body Part

Nevertheless, according to one prominent 20" century posek, we might be able
to permit the posthumous extraction and use of sperm by viewing the material
as “resurrected” in the woman’s body.

Rav Isser Yehuda Unterman, in a responsum cited and discussed by Rav
Shlomo Zalman Auerbach (Minchas Shlomo, Tinyana 97), permitted transplant-
ing a cornea taken from a deceased person into the eye of a live patient. This
does not violate the prohibition against benefiting from a human corpse, Rav
Unterman averred, because this prohibition applies only to a “dead” body part.
Once the cornea is implanted within the living patient’s eye, it is “resurrected,” as
it were, in the sense that it again becomes functional. Rav Shlomo Zalman sug-
gests an analogy to the case addressed by the Mishna (Terumos 9:7) of a sapling
designated as nmn (a gift for the Kohen) that became xnv, but was then planted
in the ground. The planting has the effect of divesting the tree of its status of
impurity, as it is, in effect, “born” anew. In a similar vein, the cornea regains its
“living” status by being implanted in the eye of a living human being, and is thus
no longer subject to the prohibition against deriving benefit from a dead body.

Conceivably, this rationale could apply to insemination as well. Even though
the sperm is taken from a corpse, and is thus forbidden for benefit, the moment
it is injected into the woman’s uterus, it becomes a functional part of a living
human organism. As such, it becomes permissible for use, as it is no longer
deemed part of a deceased person.

However, while it is indeed likely that Rav Unterman would approve of this
posthumous procedure, Rav Shlomo Zalman Auerbach did not accept his view.
He argued that if benefit from something is halachically forbidden, then trans-
forming it into something that is no longer forbidden is prohibited as well, since
in the end, one derives benefit from the forbidden entity. Rav Shlomo Zalman
notes the case of n9nn>% Mmo>x pHYvan — intentionally mixing a small amount of
prohibited food with a much larger amount of permissible food so that the entire
mixture will be permissible. While the intentional creation of such a mixture is
clearly forbidden, some authorities maintain that this prohibition applies only
on the level of Rabbinic enactment. Rav Shlomo Zalman notes, however, that
according to all views, this would be forbidden on the level of Torah law when
dealing with a food for which not only consumption, but also all other kinds of
benefit, are forbidden. Making forbidden food permissible through the process
of 1 (“nullification” by a majority) effectively amounts to benefit. Therefore,
if benefit from the food is forbidden, knowingly triggering 5101 is forbidden. By
the same token, Rav Shlomo Zalman reasons, “resurrecting” a body part taken
from a human corpse through transplantation would violate the prohibition
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against deriving benefit from a corpse. In his view, then, it would likely be for-
bidden to extract sperm from a deceased man for insemination, even though
the sperm is “resurrected” inside the woman’s body.

Hair and Skin from a Human Corpse

Another possible argument that could perhaps be advanced for permitting post-
humous fathering is that sperm may be viewed as extraneous matter, and not as
an actual part of the deceased person’s body.

Such a possibility might hinge on a debate among the Rishonim concerning
the status of hair taken from a deceased person — an issue that was debated
already by the Amoraim, as discussed by the Gemara (Arachin 7b). While the
Rambam (Hilchos Avel 14:21) permits the use of a deceased person’s hair, the
Shulchan Aruch (Y.D. 350:2) follows the stringent position, forbidding the use of
even hair taken from a corpse. We may reasonably assume that the sperm found
inside a deceased person’s body is no less “extraneous” than his hair. Thus, if the
Shulchan Aruch forbids benefiting from the hair, it would likewise be forbidden
to use sperm taken from the body.

One might, however, suggest comparing sperm taken from a deceased
man to skin taken from a deceased person, which some Rishonim permit for
use. Tosfos (Nidda 55a) raise the possibility that since the prohibition against
benefiting from a human corpse is, as mentioned above, rooted in the implied
association between a corpse and sacrifices, it does not apply to skin, since the
hide of sacrificial animals is permissible for use (once the sacrificial blood has
been sprinkled). Just as the skin of sacrifices is permissible, Tosfos contend, the
skin of a human corpse should likewise be permitted for use. This theory is also
proposed by the Rashba in one of his responsa (1:365).

The halachic status of skin taken from a corpse is addressed by the Rishonim
in the context of a perplexing comment made by the Gemara in Maseches Chullin
(122a). The Gemara establishes that although the skin of a deceased person
is not, strictly speaking, considered xnv (ritually impure), the Sages legislated
that it be treated as such, in order to prevent people from using their deceased
parents’ skin as carpets. The implication of the Gemara’s remark is that using a
deceased parent’s skin as floor carpeting is technically permissible, but as this
would be inappropriate, the Sages proclaimed the skin xnv, which would prevent
people from making practical use of them. The Rashba, in the aforementioned
responsum, cites those who drew proof from the Gemara’s comment that skin
taken from a deceased person is, indeed, permissible for use.

The Rashba refutes this proof, however, noting that Chazal were perhaps
concerned about foolish people who are more deterred by the status of nxmwo
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assigned to the skin of their deceased parents than by the strict prohibition
against deriving benefit from a human corpse. The designation of skin as xnv
was made specifically to prevent against violations of the halacha forbidding
benefit from the skins, a prohibition that some people would likely otherwise
ignore. The Rashba concludes that he prefers this understanding of the Gemara,
according to which skin from a deceased person is forbidden for use.

The Ramban and Ran add a different explanation, suggesting that the
Gemara speaks of people who would spread the skins of deceased loved ones
and eulogize them in front of the skins. The concern was that with time, people
might forget the origins of these skins and then use them as carpets. According
to this approach as well, the Gemara never considered the permissibility of
making use of skin from a deceased person.

This also appears to be the position taken by the Rambam, who writes
(Hilchos Avel 14:21), viywn pin 1913 nxana 1or nnn — “The entire corpse is forbid-
den for benefit, except its hair” This clear-cut ruling would certainly indicate
that every part of the corpse is forbidden with the exception of the hair.

To this we might add the fact that, as we have seen, the Shulchan Aruch
forbids the use of even hair taken from a human corpse. It stands to reason that
if the hair is forbidden for use, then certainly the skin, which is more integral to
the body than the hair, is forbidden.”

5. Several Rishonim — including the Rashba himself — offer this explanation of the
Gemara’s remark in their commentaries to Maseches Chullin. See Ramban and Tosfos
Ha-Rosh.

6. Interestingly, however, Rav Shlomo Eiger (Gilyon Maharsha, Avoda Zara 29b) asserts
that the Rambam permits benefiting from the skin of a deceased person, based on the
Rambam’s ruling (Hilchos Avodas Kochavim 7:3) that the skin of pagan animal sacrifices
are permissible for benefit. The Gemara infers the prohibition against benefiting from
pagan sacrifices from the comparison made by a verse between such sacrifices and
human corpses. Thus, if the Rambam permits the use of skins of pagan sacrifices, he
must also permit the use of skin of a human corpse. It is unclear how Rav Shlomo Eiger
would reconcile this inference with the Rambam’s categorical ruling in Hilchos Avel
forbidden the use of the entire corpse with the exception of its hair.

7. Indeed, the Chasam Sofer, in his commentary to Chullin, notes that according to the

view that hair taken from a corpse is forbidden for use, it is clear that the skin is likewise
forbidden, a fortiori.
Elsewhere (Avoda Zara 29b), the Chasam Sofer writes that just as a deceased person’s
shrouds are forbidden for use, since they were placed on the body for it be buried in
them, the deceased person’s skin is likewise forbidden for use, according to all opinions,
since the intention is to bury the body in the skin. Those Rishonim who permit deriving
benefit from the skin of a human corpse, the Chasam Sofer contends, refer only to the
rare case in which the intention before the person’s death was for his skin to be removed
from his body before burial.






