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The Cost of Jewish Living: British Economists
Create ‘Kosher Chicken Index’

January 18, 2016

Maintaining a Jewish lifestyle in the U.K. costs an extra 12,700 pounds sterling per
year, according to two researchers.

Maintaining a Jewish lifestyle in the United Kingdom costs a pretty penny — an extra
12,700 pounds sterling ($17,900) a year, to be exact, found two economists.

Anthony Tricot, a consultant for Ernst and Young, and Andrea Silberman, a British
Treasury economist, published their findings at this year’s Limmud conference. Their
research was driven by a desire to quantify community concerns about the spiraling
cost of Jewish living, they said.

“As economists, we wanted to see what actual data was available so we could
encourage a more evidence-based debate on whether there is indeed a ‘cost of
Jewish living’ crisis,” they wrote in the Jewish Chronicle. Living Jewishly has several
big-ticket expenses, they wrote. Observant Jews are likely to spend an extra 2,000
pounds a year or more just on food, their research shows.

Kosher meat costs on average twice that of non-kosher supermarket meat, they
found. They based their comparison on five products at London kosher chain Kosher
Deli versus similar products at Tesco. That premium works out to 500 pounds a year.

A kosher roasted
chicken. Limor
Laniado Tiroche
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Those who buy only certified kosher food — and not just meat — are liable to spend
even more.

Likewise, kosher Indian or Chinese restaurants cost 70% more than nonkosher
restaurants. This is due to the higher material cost as well as supervision. There goes
1,500 pounds a year.

One of the biggest expenses of Jewish living is housing. In order to live Jewishly,
Jews often choose to cluster in communities. One-fifth of Britain’s Jews choose to
concentrate in the north London borough of Barnet, where housing costs 150% more
than the average, they noted.

“Kosher inflation” outpaces the country’s inflation rate, according to the econo-
mists’ findings. Kosher meat prices have doubled in a decade, compared to a 40%
increase for other meat products. Likewise home prices in northwest London have
jumped.

Other costs include synagogue membership, at 600-800 pounds per household.
Some half of British Jewish households belong to a synagogue. And then there are
religious state schools, which cost up to 2,000 pounds per child each year. However,
that’s cheaper than in the United States or France, where there are no state-funded
religious schools, they noted.

Social pressure also makes life more expensive, they say. “Simchahs are a further
significant cost, driven by the need to ‘keep up with the Cohens,”” they write. Jews
spend more than twice the U.K. average on weddings, and also pay for bar and bat
mitzvahs...

They caution that the high cost of living Jewishly drives many observant Jews to
seek charity, while it may push others away from tradition. They call on community
leaders to take action: to increase transparency and to seek ways of becoming more
efficient.

“Kashrut authorities need to value the interests of consumers over that of pro-
ducers when deciding whether to license new stores or products. And communal
organizations need to give greater consideration to inclusivity by offering activities
and services at a wider range of price points,” they conclude.

Copyright © haaretz.com

404



Is Ben Pekua Meat the Solution to
Prohibitive Kosher Meat Prices?

It’s no secret that kosher meat costs considerably more than ordinary meat,
and that the high kosher meat prices contribute towards the high cost of
Orthodox Jewish living. According to a report published in early 2016, kosher
meat in Great Britain costs twice as much as non-kosher meat.! In the United
States, the discrepancy is less stark, but still considerable, estimated at 20%.

The reason for the exorbitant prices can be attributed to the combination of
three factors: waste, staff, and inefficiency.

Waste: Every animal must be inspected for mamv — terminal medical condi-
tions, as defined by halacha — before its meat can be sent to the kosher market.
An estimated 20-30% of all animals that undergo kosher shechita are found to
have m9v, and must therefore be either discarded or shipped to the non-kosher
market to recover some of the lost money. A staggering 40-50% of slaughtered
animals fail to meet glatt standards, and are thus discarded. Moreover, the pro-
hibition of gid ha-nasheh — the sciatic nerve — results in the impossibility of
selling hind quarters on the kosher market, such that considerable portions of
even non-n»1v animals cannot be sold. This immense volume of non-kosher
animals and meat forces kosher meat producers to drive up prices in order to
make the industry profitable.

Staff: Kosher meat requires not only qualified shochtim (slaughterers), but
also experts to inspect the slaughtered animals and to perform ) — the
removal of the chelev (forbidden fats) and other forbidden parts — as well as
nmYn (salting the carcass to extract its blood).

Inefficiency: The obligatory inspections and supervision make the process
lengthy and cumbersome, and large-scale production is therefore terribly inef-
ficient. More time and work is needed to produce kosher meat than to produce
non-kosher, resulting in higher costs for consumers.

The ny1ps 12 Solution

As early as 1975, Rabbi Avraham Korman proposed the idea of reducing kosher

1. See media article above.
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406 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

meat costs by breeding nypo »13, which eliminates the concern of ma»v, and
perhaps even the need to remove the chelev and gid ha-nasheh.?

The Shulchan Aruch (Y.D. 13:2), following the majority view in the Mishna
(Chullin 74a), writes that if a kosher pregnant animal is slaughtered, its fetus —
called a mpa 12 — may, on the level of Torah law, be taken from the mother’s
carcass, alive or dead, and eaten even without shechita. By force of Rabbinic
enactment, shechita is required if the fetus had been fully gestated at the time
its mother was slaughtered and it had tread on the ground after being extracted
from its mother. In such a case, the young animal must be slaughtered before it is
eaten to avoid the misconception that eating ordinary animals without shechita
is permissible.? Significantly, however, the Shulchan Aruch rules that in all cases
of a mypa 13, even if the fetus was fully gestated and had tread on the ground, the
rules of mov do not apply. Since this animal is viewed as part of the mother,
which had been properly slaughtered, it is permissible even if it suffers from a
medical condition that would render an ordinary animal a norv.*

What makes the concept of ny1pa 12 a potential game-changer for the kosher
meat industry is the Shulchan Aruch’s extraordinary ruling (13:4) that the off-
spring of two nypa 1 that mated is itself considered a nypa 1a. In the Shulchan
Aruch’s words, this applies mm17n 95 10 79 — “until the end of all generations.”
Meaning, no matter how many generations removed an animal is from the
original two animals that were extracted alive from their mothers after shechita,
it still has the status of ny1pa 12 if its two parents had this status. This remarkable
provision offers the possibility of breeding ny1pa 11 industrially in order to avoid
the concern of manv. As long as fool-proof measures can be taken to ensure that
no other animals enter the breeding ground, nypa 11 can be bred and thus used
for meat. Although proper shechita would still be required, 100% of the animals
would be kosher. No inspections would be necessary, and no meat would need
to be discarded out of concern for mamv. Moreover, producing meat from 2
mpa would eliminate the concern of mistakes and oversights in the inspection
process. There would be no margin of error whatsoever, as every slaughtered
animal can be 100% guaranteed nav-free.

This idea was proposed again in the 1990s by a group of ranchers who

2. Inan article published in Torah U-Madda 5:1 (Shevat 5735).

3. An exception is made in a case of a ny1pa 12 with an unusual feature — or, according to
some opinions, two unusual features — which distinguishes it from other animals, in
which case shechita is not needed because people recognize that this animal is different.
See Shulchan Aruch and its commentaries, Y.D. 13:2.

4. However, the Aruch Ha-Shulchan (Y.D. 13:7) qualifies this ruling and maintains that
outwardly visible tereifos render a ny1pa 12 forbidden, for the same reason that shechita
is required.
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approached Israel’s Chief Rabbinate seeking its approval for a nypa 12 herd.
The Rabbinate, under the leadership of Rav Yisrael Meir Lau and Rav Eliyahu
Bakshi-Doron, denied the request. The reasons for the Rabbinate’s decision were
noted and discussed by Rav Bakshi-Doron in an article on the subject published
in the Israel-based journal Techumin (vol. 19).

The nypa 13 Controversy of 2015-2016

More recently, an Australian rabbi, Rabbi Meir Rabi of Melbourne, after exten-
sive research, concluded that the idea should be put into practice, and he estab-
lished Ben Pekuah Meats, a company that breeds herds of nyipa »a that are
safely isolated. DNA testing is performed to ensure the offspring are pure-bred,
and each animal is labeled. The company sells the meat without inspecting the
animals for mav or removing the chelev and gid ha-nasheh. This enables them
to keep their prices low and to market the hind quarters, which, as mentioned,
are not available in the standard kosher meat industry.

Rabbi Rabi’s enterprise, not surprisingly, has drawn considerable contro-
versy. He published a thorough article on the subject in the 5775 (2015) edition
of Techumin (vol. 35), which included a response by Rav Zev Weitman, the head
of kashrus for the Tnuva food company and a renowned expert on kashrus.
Rav Weitman challenged several of Rabbi Rabi’s claims (as will be discussed
below), while acknowledging the advantages of a nypa 12 farm and leaving open
the question of whether such an operation is acceptable. In Australia, Rabbi
Rabi’s initiative was strongly condemned by a group of prominent Australian
rabbis, who, on 7 Shevat, 5776 (January 17, 2016), signed a letter declaring that
they “support and agree with the halachic ruling of the great Rabbis who have
already expressed their adamant objection to the notion of raising herds of bnei
pakuos...” In the United States, Rabbi Yair Hoffman authored a pair of articles in
the 5 Towns Jewish Times in which he expressed vehement opposition to Rabbi
Rabi’s operation.®

In the pages that follow, we will examine the arguments advanced against
Rabbi Rabi’s initiative in order to understand why it has met with such wide-
spread opposition.

The Fully-Gestated Offspring of a Preemie

One apparent shortcoming of Rabbi Rabi’s analysis is the assumption that

5. “The New Commercially Produced Ben Pekuah Meats,” January 7, 2016; “The Ben P’kuah
Controversy Rages On,” January 13, 2016.
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the chelev and gid ha-nasheh of all animals born in the nypa 12 herd are
permissible.

The Shulchan Aruch (Y.D. 64:2) rules explicitly that if a ny1pa 12 was fully
gestated at the time its mother was slaughtered, its chelev is forbidden for con-
sumption. (According to one view cited by the Shulchan Aruch, this applies only
if the nywo 12 treads on the ground before it is slaughtered.) Later, in discussing
the laws of gid ha-nasheh (65:7), the Shulchan Aruch cites a view that the gid ha-
nasheh of a fully-gestated ny1pa 11 is forbidden, and the Rama accepts this view as
authoritative. Accordingly, it is only if a fetus was extracted from its slaughtered
mother’s body before reaching full gestation that its chelev and gid ha-nasheh are
permissible for consumption. In other words, the chelev and gid ha-nasheh of a
n»po 11 are permissible only when it does not require shechita. When, however,
shechita is required due to the concern of py mxIn — the concern that observers
might conclude that even ordinary animals do not require shechita — then its
chelev and gid ha-nasheh are likewise forbidden.

In order to avoid these prohibitions, Rabbi Rabi’s company is careful to
extract the initial nywpo 11 before full gestation.® Since these animals are 'n 12
— prematurely born ny»pa »11 — their chelev and gid ha-nasheh are permissible
for consumption. These animals are then bred, and their offspring are likewise
treated as 'm "3, even though they are born after full-term pregnancies. The
underlying assumption is that when two nypa »»2 mate and produce offspring,
the offspring is the same kind of nypa 12 as the parents. If the parents were both
'n 13, then the offspring also have the halachic properties of 'n 13, even though
they are themselves "0 11 — meaning, they were born after full gestation.

Clearly, however, this assumption is questionable. If halacha forbids the
chelev and gid ha-nasheh of a ny1pa 12 born after full gestation, there seems to
be little reason to assume that the same would not be true regarding a child
produced by two n»1pa »12. We might draw proof from the brief comment of the
Shach (13:16) that the product of two nypa 11 requires shechita, »1x 5y 10779900 173
ypp — because it had tread upon the ground, and there is thus the concern of
Py orn. The clear implication of the Shach’s remark is that if one wishes to par-
take of the child of two nywpa »1a right after birth, before the newborn animal had
stood on the ground, shechita is not required. Even though the parents them-
selves require shechita, as they had been fully gestated before being extracted
from their mother,” the newborn does not require shechita. This seems to prove

6. This was explained by Rabbi Rabi in a radio interview on Headlines with Dovid
Lichtenstein, broadcast on 20 Teves, 5776 (January 16, 2016).

7. It is clear that the Shach is referring to a case in which the two nyps n1a parents had
been fully gestated before being extracted from their parents, as the Shach makes his
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that, at least according to the Shach, when two n»pa 12 mate and produce a
child, its status vis-a-vis shechita is determined based on its own properties, not
its parents’ properties. As Rav Yaakov Gezuntheit explains in reference to the
Shach’s comment, in his Tiferes Yaakov (Y.D. 13:8, p. 50):

L2ARN TN R RINY 119 192 AR M0 0797 RY2 PRI APIPO 122 RT 70T INND
DWN YINT 113 H7NP .NVINY RY211PNNY ARN NN GPTY NI R RY,N0MY IR ARM
077970 ROV 93 NVNY PIRIPR [PYN 1ORIN] RIHT R ,PYN IORIN

[The Shach’s] intent is that we might have thought that specifically the
initial nypa 12 is permissible [for consumption without shechita] if it had
not stepped [on the ground], whereas [regarding] a child [of a nywpa1a],
since its status [as a n»pa 11] comes [only] on account of the father, and
the father requires shechita, its status cannot be greater than the status
of the father, such that it is permissible without shechita. He [the Shach]
therefore informs us that since it is all because of pyn roxn, where there
is no [concern for pyn mrn], it does not require shechita if had not
stepped [upon the ground].

In other words, while one might have assumed that two mating nywpa »a transfer
their particular status to their young, in truth, the offspring’s status is deter-
mined based on its own qualities.

It would thus stand to reason that the status of the product of two nywpa 12
as a 'n 12 or 'v 12 depends on when it was born, and not when its parents were
born. Even if its parents were extracted from their mothers before completing
gestation, if it was born after full gestation, it is treated as a 'v 13, and, as such,
its chelev and gid ha-nasheh are forbidden for consumption.®

Rav Weitman raised a different objection to this policy, claiming that in
today’s day and age, a nyp9 12 extracted before full gestation must be treated
no differently than a fully-gestated n»pa 12. The reason why halacha treats a ya
'n differently, Rav Weitman asserts, is because in ancient times, an animal born
in the eighth month was not expected to survive. The Piskei Ha-Rid (Chullin
72b) writes:

JDPTIIPR INPNIY NN RIND N DYDY 1PN PR PN RV I HY R ,ANNY J2 93

comment in reference to the ruling of the Shulchan Aruch, which deals with the case of
two v 1.

8. Curiously, Rabbi Rabi’s company treats their animals as "v 11 in that they make a point
of slaughtering them with proper shechita, but the company permits the chelev and gid
ha-nasheh as in 'n 3, taking a seemingly self-contradictory stance in determining the
animals’ status.
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A calf [extracted from its mother after] eight [months] — even though
it left [its mother] alive, its type does not require slaughtering, and it is
considered dead, because its life is not real life.

The Shach (Y.D. 13:9) similarly writes that a 'n 12 is “considered dead” — 1vwn
nnd. Rav Weitman further notes that when the Shulchan Aruch discusses the
status of the offspring of a nywpe 13, it speaks specifically of a fully-gestated fetus
who grows and mates:

.. RNYYT NNN2HY R DTN 17V N0INY 7PN R¥NIVY N "0 12

There seems to be only one reason why the Shulchan Aruch speaks in this con-
text about a "v 12 — because the author could not envision a situation of a 'n 12
growing and reaching the age of reproduction. Nowadays, however, we know
that a 'n 12 is capable of living a long life, and Rav Weitman thus claims that a 12
'n would have the same status as a "o 13, both with regard to the requirement of
shechita, and with regard to the prohibitions of chelev and gid ha-nasheh.

Therefore, even though the nypa 12 solution is, at least in principle, effective
in avoiding the issue of ma»v, it does not allow for the consumption of the
animals’ chelev and gid ha-nasheh.®

Practical Considerations

The primary objection to the idea of a ny1pa 12 herd, however, has to do with the
practical risks entailed.

The Shulchan Aruch rules explicitly (13:4), based on the Gemara (Chullin
75b), that if a n»1pa 12 mates with an ordinary animal, the offspring is forbid-
den for consumption, even after proper shechita.'® The reason, as explained by
Rashi in his commentary to the Gemara, is that the product of this union is
halachically considered to have been partially slaughtered. Since one parent is
a Y9 13, an animal considered to have already undergone shechita, the part of
the child produced by that parent is already “slaughtered,” while the other part
is not. The shechita of such an animal would thus be invalid in light of the rule

9. Rav Weitman concedes, however, that since the chelev and gid ha-nasheh of a ny1pa ja are
forbidden only 1313710 — by force of Rabbinic enactment, as opposed to Torah law — we
may permit the consumption of portions of the animals that are normally removed as
a matter of custom, but are technically permissible.

10. The Shulchan Aruch addresses specifically the case of a male nypa 2 that impregnates a
female animal, but the Shach and Taz note that this halacha applies also in the reverse
case, in which an ordinary male animal impregnates a female ny1pa 12.
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of shehiya, which disqualifies shechita if there was a delay between the severing
of the two pipes (the trachea and the esophagus).

This halacha turns the idea of a ny1pa 12 herd into a very risky operation. If
a non-n»pa 11 ever manages to mix in with the herd, its offspring is forbidden
for consumption on the level of Torah prohibition. Yet, the staft will slaughter
the offspring and sell its meat on the kosher market, unaware of the fact that it
is forbidden." Likewise, if a ny1pa 72 from the herd ever escapes and mates with
an ordinary animal, the offspring will be forbidden for consumption without
anyone realizing it.

Rabbi Rabi’s company addresses this concern by ensuring maximum secu-
rity and protection, as well as through DNA testing, which guarantees that all
animals born in the herd are indeed products of other animals in the herd, and
not from outside sources.

Another concern that has been noted is the eventuality that the company
might one day close down, and the nypa 12 animals would be sold on the open
market or released into the wild.’? This would result in the birth of countless
forbidden animals that would be treated as ordinary kosher animals. Thus, even
if a foolproof method of safeguarding the herd could be implemented, there is
no telling what might happen in the future, when n»ps 12 animals might mix
and be bred with other animals, creating a colossal halachic dilemma.

Notwithstanding these concerns, some have argued that since rabbinic
scholars after the Talmudic era do not have the authority to legislate safeguards
and forbid that which halacha permits, we do not have the right to object to 12
n»po meat due to practical concerns. The concept that rabbis no longer have the
authority to introduce new safeguards to Torah law was developed at length by
Rav Tzvi Pesach Frank in a famous responsum published in his Har Tzvi (2:2:24)
regarding the Manhattan eiruv. Rav Frank wrote that while he could not issue
a definitive ruling, since he did not actually see the eiruv, he felt compelled to
denounce those who invalidated the eiruv out of the concern that people might
conclude that carrying outdoors is permissible on Shabbos. Citing numerous
sources, Rav Frank demonstrated that post-Talmudic rabbis do not have the
authority to ban that which is permitted, and thus they cannot ban a halachically
legitimate eiruv. This argument could seemingly be applied to n»pa 12 meat as

11. Rav Bakshi-Doron also noted the fact that contemporary industrial breeding is generally
done through artificial insemination, rather than by allowing the animals to naturally
mate, and thus we would need to trust the hired staff that performs the procedure to
ensure that all the sperm is taken from nypa 2.

12. Rav Weitman wrote that in conversation with Rav Asher Weiss, Rav Weiss pointed to
this concern as the reason for his stern objection to the idea of a n»1pa 12 herd.
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well. Once the halachic obstacles have been overcome, perhaps rabbis do not
have the authority to forbid the meat.

Rav Bakshi-Doron notes this argument and responds by drawing a clear
distinction between enacting a safeguard and reaching a prudent public policy
decision. The Rabbinate did not issue a ban against eating the meat of a nypa 13,
but rather decided, as a matter of policy, not to give its stamp of approval to the
initiative to create a herd of nypa »13, because it felt the idea was unwise. This is
far different from enacting a prohibition against nyps 12 meat, and it is certainly
well within the authority of a rabbinic body."®

LalEDRINS

Rav Shmuel Wosner addressed the issue of ny1pa 12 herds in the eighth volume
of his Shevet Ha-Levi (178), where he dismisses the idea out of hand, calling the
arguments in favor of such an enterprise xnbya wviava — “meaningless chatter”
He writes that while it is true that n»pa 12 herds allow us to avoid complications
involving manv, the Torah specifically wants us to deal with these complex
issues, rather than try to escape them:

mMWY1an N2 N ,navn Y7ay N2 NNPWYI 1NN 17 NYNY NNDPY 171 RNIAD IR 0T
...MaO70 YvwYNN

For this is the will of the Creator — that shechita should be observed on
the level of Torah law and be conducted according to halacha, and that
we act with restraint due to the concern of monv...

Rav Wosner cites the verse in Sefer Vayikra (11:47) in which the Torah concludes
its discussion of forbidden foods by instructing us to distinguish between per-
missible and forbidden animals:

9IRN RY VR 7NN 12 NYIRIN NN P NNV P2 RNV PA DTN

To distinguish between the impure and the pure; between an animal that
may be eaten and an animal that may not be eaten.

Rashi explains this to mean that we are to carefully distinguish between animals
that were properly slaughtered and those that were slaughtered improperly, and
between animals that have symptoms of ma1v and those with conditions that
do not qualify as mav. Rav Wosner proves on the basis of Rashi’s comments

13. Rav Bakshi-Doron takes issue with Rav Tzvi Pesach Frank’s letter concerning the
Manhattan eiruv, arguing that it is within a rabbinical body’s right to disapprove of an
eiruv if it feels that this is the best policy.
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that “the will of the Creator” is not to avoid the process of properly slaughtering
and inspecting animals, but rather to undertake this responsibility, with all the
challenges and complexities entailed. In his view, then, cultivating n»pa 12 herds
to avoid halachic complexities runs counter to the Torah’s will, which requires us
to address these complexities to the best of our ability, and not to try to escape
from them.

In a somewhat similar vein, Rav Menashe Klein (Mishneh Halachos 16:130)
raises the question of why n»pa 12 herds were never before established as a way
of avoiding the halachic prohibitions of mamv. In particular, raising nyipa 2
would allow us to drink milk without having to rely on the assumption that
the cow from which it was taken is not a n97v — something that cannot be
definitively ascertained without slaughtering and inspecting it. Halacha permits
relying on the statistical majority, and we may thus drink milk without first
killing and inspecting the cow, but we might, at first glance, wonder whether
it would be preferable to raise ny1pa 12 and use their milk in order to avoid the
possibility of mav. Rav Klein writes:

D70 P0IMN Y1 ,25N MNYY MY 121 W2 0TRN DR NYY DPYHR

“God created man upright™* and [the Torah] likewise commanded to
drink milk, and whoever adds in effect detracts.

In other words, we are expected to conduct our lives normally and to utilize
familiar, traditional methods of preparing meat and milk; we should not be
looking to outsmart the system through creative innovations.

Historical Precedent

Rabbi Rabi drew support for his idea by noting the precedent of Rav Sherira
Gaon, who allegedly bred a herd of nypa 2. This claim is based on the account
presented by the Or Zarua (1:440) describing how Rav Sherira Gaon killed »a
mpo without shechita and served the meat at a wedding.!®

It should be noted, however, that there is no indication whatsoever that Rav

14. Koheles 7:29. The continuation of the pasuk reads, a1 mmawn wpa nnm — “but they
have sought many calculations.”

15. In the interview cited above, n. 6. Likewise, his company’s website claims that Rav
Sherira Gaon and his son, Rav Hai Gaon, “cultivated herds of benei pekua and actively
took steps to promote its legitimacy by serving it at public functions” However, there is
no indication in the Or Zarua’s account that the meat was served at a wedding in order
to “promote its legitimacy”

16. Cited in Hagahos Ashri, Chullin 4:5.
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Sherira raised herds of nywpa »a. The Or Zarua states simply that Rav Sherira
had nypa n1 and once served them at a wedding. No mention is made of »a
mpo being bred together to produce a herd consisting exclusively of nypa .
The claim that Rav Sherira Gaon created n»pa 1 herds is, at best, pure specula-
tion, and thus cannot be advanced as a basis for dismissing legitimate practical
concerns.

We might add that even if we accept the questionable assumption that Rav
Sherira Gaon raised herds of nywpa »13, this would mark the glaring exception
that proves the rule. The absence of any other documented account of such a
practice in centuries’ worth of halachic literature speaks far more loudly than
this lone passage in the Or Zarua. If we would look to halachic precedent as a
basis for affirming the legitimacy of this enterprise, the precedent of not raising
»pa M1 is overwhelmingly stronger than the precedent possibly set by Rav
Sherira Gaon.

Pareve Meat?

Rabbi Rabi also advanced the claim that the meat of a n»1pa 12 does not have the
formal halachic status of meat, and therefore, in principle, it may be cooked and
eaten with milk and dairy products. Although Rabbi Rabi does not believe that
this should be allowed as a practical matter, he makes this point as an example
of the unique status of n»1pa 12 meat.'” The practical importance of this claim is
that it offers yet another very significant advantage of Rabbi Rabi’s initiative, as
consumers who do not adhere to the halachic restrictions of 2bna 1wa (eating
milk with meat) would avoid this transgression when using n»pa 12 meat.

The basis for this contention is a passage in Rav Meir Simcha Ha-Kohen’s
Meshech Chochma (Bereishis 18:8).'¥ Rav Meir Simcha advances the theory that
when Avraham hosted the three angels and served them meat, the meat he
served was that of a ny1pa 12. He then writes, ambiguously:

910 W P MmN NVINY 2917 ,291N2 W1 DIV N2 PRI INTNN 10N

Its slaughtering rendered it permissible, and it was not subject to “wa

17. In the interview cited above (n. 6), Rabbi Rabi said, “Absolutely, the meat is pareve. I
don’t like the idea of suggesting cooking a9na 7wa; this is not my intention at all. But I
use this to highlight dramatically that ny1po y2 is a mxy 91 pn [its own type of entity].”

18. In his article in Techumin, Rabbi Rabi develops the theory that halacha does not treat
NP9 12 as an animal; it is regarded instead as its own kind of creature. He explains on
this basis the view he ascribes to the Meshech Chochma, that its meat is not halachically
considered meat.
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15m3, because the milk of a slaughtered animal is permissible [with
meat]; see Shaar Ha-Melech.

The source referenced here by Rav Meir Simcha is the Shaar Ha-Melech com-
mentary on the Rambam’s Mishneh Torah, written by Rav Yitzchak Nunis. In
Hilchos Issurei Mizbeiach (3:11), the Shaar Ha-Melech writes that just as milk
extracted from an animal after its slaughtering may, strictly speaking, be con-
sumed with meat,' the milk of a ny1p2 12 may similarly be consumed with meat.?°
A m»pa 12 does not require shechita (on the level of Torah law) because it is
covered by the shechita performed on its mother, and thus its milk has the
status of nvNw 25>n — milk of a slaughtered animal — which is not subject to
the restrictions of 29na qwa.

Accordingly, the Meshech Chochma appears to claim that Avraham served
his guests the meat of a ny1pa 12 together with its own milk. Since the milk was
not subject to the prohibition of 29na w3, it was permissible according to Torah
law to cook it and eat together with meat.?!

However, Rav Yehuda Cooperman, in his annotated edition of the Meshech
Chochma, understood this passage to mean that Avraham cooked the meat of
a mpo 12 in milk because the meat is not subject to the prohibition of a9na 7wa.
According to Rav Cooperman’s reading, the Meshech Chochma drew a parallel
between the milk of a ny1pa 12 and its meat. Thus, once the Shaar Ha-Melech
established that the animal’s milk may be consumed together with meat, it fol-
lows that its meat may be consumed together with milk.

As Rabbi Rabi noted, this is also how Rav Moshe Sternbuch understood the
Meshech Chochma’s comments, in his explanation of this passage in his Moadim
U-Zemanim (4:319): 25na »w1 n»1pa 121 vnn nonwin — “The slaughtering [of the
mother] renders the nypa 12 permissible, and it is permissible with milk”

Whether or not this is the view of the Meshech Chochma, it is very difficult
to accept. For one thing, the Shaar Ha-Melech — whom the Meshech Chochma
cites as the source of his claim — states explicitly that a n»1pa 12’s milk may be
consumed with meat only because it is treated as nvnw 15n — milk taken from

19. Chullin 113b: nvinw 25N &1 MR 29na. Although such milk is permissible on the level of
Torah law, it is nevertheless forbidden by force of Rabbinic enactment; see Shach, Y.D.
87:13.

20. This claim that the milk of a nypa 12 may be eaten with meat is made also by the Maharit
Algazi, Hilchos Bechoros (1:2). A number of Acharonim, however, expressed some uncer-
tainty regarding this matter. See Rabbi Akiva Eiger’s notes to Y.D. 87:6; Noda Be-Yehuda,
Mahadura Tinyana, Y.D. 36; and Chasam Sofer, Y.D. 14.

21. This is how Rav Shmuel Chaim Domb understood the Meshech Chochma’s comments
in his annotated edition of the work.
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an animal after it had undergone shechita. Since a nywpa 11 is regarded as having
already been slaughtered, its milk may be consumed with meat. This line of
reasoning, quite obviously, cannot be applied to the animal’s meat, which is
forbidden for consumption with milk despite being taken after shechita. As such,
there is no logical basis at all to consider a ny1pa 12’s meat pareve.??

We may also disprove this position from the Rambam’s ruling in Hilchos
Mauachalos Asuros (9:7) that one who eats a 99w — an animal fetus — with milk
violates the Torah prohibition of 29na 7wa. This ruling is based on the Gemara’s
comment (Chullin 113b) that a 9w is included under this prohibition. It is clear
that the Rambam refers here to a case in which the mother had been properly
slaughtered; otherwise, the fetus would be already forbidden due to its being part
of a n%21 — the carcass of an animal that had not undergone proper shechita. As
the Rambam rules in the immediately preceding passage, one who eats meat of
a nv1) with milk is not liable for 25na w3, because the meat had already been
forbidden for consumption before it was mixed with milk.?® Necessarily, then,
the Rambam speaks of a fetus found inside of an animal that had undergone
proper shechita — meaning, a n»pa 124 — and he writes explicitly that eating
or cooking it with milk transgresses the Torah violation of 29n1v2.2°

Finally, even if we accept the assumption that the Shaar Ha-Melech’s stance
regarding the milk of a nyp9 12 applies also to its meat, we cannot ignore the
fact that several authorities question the status of the milk, and maintain (or at
least suggest) that it is subject to the prohibition of 29na 7wa.2¢ For this reason
as well, we cannot consider permitting the consumption of a ny1pa 12°s milk with
meat or viewing it as anything less than a Torah violation.

22. It should also be noted that the Shaar Ha-Melech’s comments would appear to disprove
Rabbi Rabi’s contention (mentioned above, n. 19) that a n»1pa 12 does not have the hala-
chic status of an animal. If this were true, then the Shaur Ha-Melech would not have had
to resort to the rule of nvINw 29N to explain why the milk of a nypa 12 may be consumed
with meat. If the n»1pa 12 is not halachically an animal, then its milk is not halachic milk,
and the fact that the animal is considered to have undergone nvnw is entirely irrelevant.

23. The basis of this ruling is the well-known principle of 1o>x %» on mor pr — a food item
forbidden due to one prohibition cannot then become forbidden again by force of a
second prohibition.

24. Indeed, the Gemara in Chullin (74b) uses the term 95w in reference to a nypo 12.

25. This can be proven from the Gemara’s discussion there as well. Addressing the prohibi-
tion of eating a fetus’s meat with milk, the Gemara writes that this prohibition would
apply even according to the position that mor Yy Yn nox pr (see Rashi, on moor pr 0”7
Mor Hv). This is possible only if the 5w was found inside a properly slaughtered animal,
as otherwise, it would already be forbidden as n%13, and thus the prohibition of 29n17wa
could not then take effect.

26. See n. 20.
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Over 6,000 Households Participate in Beit
Hillel's Shabbat Yisraelit

December 17, 2013 in Beit Hillel, News, Projects, Videos
by BeitHillel

On Shabbat Parshat Chayei Sara (October 25, 2013) we witnessed an historical
moment in Israel. Over 6,000 households participated in Beit Hillel’s country-wide
initiative — Shabbat Yisraelit — that brought together religious and non-religious
families for Friday night dinner. Government Ministers, members of Knesset, mayors,
IDF commanders, musicians, as well as thousands of Israelis from over 50 different
cities, participated in the initiative. Beit Hillel Executive Director Rav Ronen Neuwirth
had the tremendous privilege to host Zev Bielsky, the mayor of Ra’anana and former
chairman of the Jewish agency.

Shabbat Yisraelit represents the application of the two halachic rulings that Beit
Hillel published over the past year; specifically about Shabbat invitations and the
possibility of eating at the home of someone who does not observe Kashrut.

Shabbat Yisraelit received mass media coverage — interviews on TV and radio,
print and online news articles, op-ed pieces, and social media outlets. For exam-
ple, see the Jerusalem Post’s review ‘Religious-Secular’ Shabbat Attracts 6,000
Households.

We also produced an educational booklet specifically for Shabbat Yisraelit, which

323



contains articles about Shabbat written by both observant and non-observant people.
The printed edition was distributed in 110,000 copies across Israel. An electronic
version of the booklet (Hebrew) can be downloaded: Shabbat Yisraelit Guide.

Shabbat Yisraelit created a big buzz, and was very well received by both the
religious and non-religious communities. In response to the numerous requests of
the non-observant guests to host the religious families, Beit Hillel will continue this
initiative on Chanukah wherein the families will get together for a joint candle lighting
ceremony.

If you haven’t already seen it, check out the special humorous video clip (a spoof
of National Geographic) that we produced to promote the initiative — a clip that has
already received close to 150,000 views.

© 2013 Beit Hillel — Attentive Spiritual Leadership. All Rights Reserved
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Outreach or Stumbling Block?
Extending Shabbos Invitations to the
Nonobservant

One of the most common strategies that are employed in the ongoing effort
to draw nonobservant Jews closer to Torah observance is to share with
them the beauty and warmth of the Shabbos table. The common practice of
extending invitations to the nonobservant has given rise to the difficult and
complex question of whether such invitations are indeed a commendable form
of kiruv, or actually facilitate additional Shabbos desecration. Knowing that
the invitee will arrive at the Shabbos meal by car, the host inadvertently causes
the guest to commit an additional transgression, even as he intends to inspire
him to embrace halachic observance. Extending such an invitation, then, might
transgress the Torah prohibition of %wan 1nn &Y My 2195 — “You shall not place a
stumbling block before a blind man” (Vayikra 19:14) — which is interpreted as
referring to causing others to sin. Another issue to consider is the prohibition
discussed by numerous halachic authorities against assisting those committing
a transgression — 01y 111Y y»on.

We will begin our discussion by examining the possibility of equating “spiri-
tual rescue” with the rescue of one’s physical life, such that we may suspend
Torah law in the effort to reach out to nonobservant Jews and inspire them
to lead a halachic lifestyle. We will then proceed to address the parameters of
7 1aY and y»on, and conclude with a survey of the views taken by recent and
contemporary poskim with regard to this subject.

I. Violating the Torah to Save a Soul
The Rashba and the Shulchan Aruch

The possibility of allowing Torah violations for the sake of “spiritual rescue”
emerges from a ruling of the Shulchan Aruch in the context of Shabbos:

If someone received word that his daughter was taken from his home on
Shabbos for the purpose of removing her from the Jewish nation, it is a
mitzva to travel to try to rescue her, and he may even travel beyond three
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parsaos. If he does not want [to desecrate Shabbos for this purpose], we
force him [to do so]. (O.C. 306:14)

The Shulchan Aruch’s ruling stems from his discussion in Beis Yosef, where he
cites and disputes the ruling of the Rashba in one of his responsa (7:267). The
Rashba was asked about this case and replied Tmbn 1% 1270 — “this matter
requires study” Despite his ambivalence, the Rashba proceeds to take the posi-
tion that it is forbidden to desecrate Shabbos to rescue somebody from spiritual
danger: m7ayn 0 nYxn Yy nawn nk pmT PR (“One does not desecrate the Shabbos
to rescue [somebody] from sin”). He draws proof from the Gemara’s ruling in
Maseches Shabbos (4a) regarding the question of removing dough that one had
placed in an oven on Shabbos, before it is baked. The Gemara rules that although
the one who had placed the dough in the oven will be liable for Shabbos violation
if the dough remains in the oven long enough to bake, others are not permitted
to remove the bread from the oven — which entails a Shabbos violation — in
order to save him from liability. Accordingly, the Rashba rules, it is forbidden to
desecrate Shabbos for the sake of preventing a person from sin, and hence one
may not travel on Shabbos to rescue somebody who is coming under pressure
to renounce and abandon the Jewish faith.

The Beis Yosef, however, disputes the Rashba’s position, noting Tosfos™ dis-
cussion concerning the case addressed by the Gemara of the bread placed in the
oven. Tosfos questions the Gemara’s ruling in light of the Mishna’s comment in
Maseches Gittin (41b) that the master of a 7 72 >¥xm 72y »¥n (“half -servant™)
is forced to release the servant so that he would be able to get married.! Despite
the fact that releasing a gentile servant transgresses a Biblical command?, the
Mishna nevertheless permits and even requires a master to do so for the sake of
enabling the servant to fulfill the mitzva of marriage and procreation. Seemingly,
this indicates that one may, in fact, transgress a Biblical command for the spiri-
tual benefit of another person. Tosfos suggests two distinctions to reconcile the
Mishna’s ruling with that of the Gemara concerning the dough in the oven. First,
Tosfos proposes that the situation of the servant is unique due to the singular
importance of procreation. Whereas generally one may not violate the Torah
for the spiritual benefit of others, this is allowed, and even required, to allow
somebody to marry and beget children. Secondly, Tosfos suggests that the issue

L A pnjao¥mTay ox¥n is a servant who was co-owned by two partners until one of them
released his “portion” of the servant, such that he is now half servant and half freeman.
Under these circumstances, he is unable to marry, as his status as a half-servant makes
it forbidden to marry an ordinary Jewish woman, and his status as a half-freeman makes
it forbidden to marry a maidservant.

2. See Gittin 38b: nwya 72 372Y NR TINVNA Y.
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might depend on whether or not the person in need of spiritual assistance is at
fault. In the case under discussion in Maseches Shabbos, the individual acted
wrongly by placing dough in the oven, and the Gemara thus does not allow
others to commit a halachic violation to spare him the consequences of his
wrongful act. The Mishna in Gittin, however, speaks of a servant who for no
fault of his own finds himself halachically unable to marry, and under such
circumstances one may violate a Biblical command to give him the ability to
tulfill the mitzva of procreation.

The Beis Yosef notes that according to both answers proposed by Tosfos,
it would be permissible to violate Shabbos in the situation discussed by the
Rashba. According to Tosfos’ first answer, Torah law is suspended for the sake of
facilitating a mitzva of special importance such as procreation, a provision that
would certainly apply when somebody is at risk of being led away from Torah
observance altogether. And according to Tosfos’ second answer, one may violate
Torah law to save somebody from a spiritually threatening situation which came
about through circumstances beyond his control, which is clearly the case when
a girl is abducted by missionaries.

The Beis Yosef accepts Tosfos’s view, and thus allows — and even requires — a
father to violate Shabbos in order to save his daughter from missionaries.

The Nachalas Shiva

A third view is presented by the Nachalas Shiva (Teshuvos, 83), who allows and
requires violating the Torah for the sake of “spiritual rescue” under all circum-
stances, regardless of whether the individual is at risk of committing a minor or
major transgression, and even if he is to blame for the situation. The Nachalas
Shiva bases his view on the premise that rescuing one’s fellow from sin is no less
vital than rescuing him from death. He writes, XY nonx1 nmonn nnw »n wai xny
19w 93 — “To save his soul from destruction, from eternal death, all the more
so [that this effort overrides Torah law]” In his view, the provision requiring
a person or even many people to desecrate Shabbos for the sake of saving a
human life, even if there is some doubt whether the efforts will succeed, is fully

applicable in situations of spiritual danger.?

3. 'The Nachalas Shiva notes that this rationale was expressed in the question sent to the
Rashba in the aforementioned responsum, and that although the Rashba did not accept
this argument, he did acknowledge 7m%n Ay 727n, that the matter requires further
study, and did not definitively reject this view. It should be noted, however, that the
Rashba indeed appears to implicitly reject this contention by citing the Gemara’s ruling
in Maseches Shabbos forbidding the minor violation of removing the dough from the
oven for the sake of rescuing one from sin.
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This is also the implication of the Taz, who gives the following explanation
for the Shulchan Aruch’s ruling requiring the father to rescue his daughter on
Shabbos: 91y 117 n2w %1913 AYRAY W, 30 MR 09YY NIMN IRYD NPNNY DRI RN
vaympan (“Here, where they are seeking to have her renounce her faith and she
would thus remain an apostate forever...she should be saved through Shabbos
desecration, as this is even more important than rescuing a life”).

The Minchas Chinuch (239:6), too, expresses this view, in his discussion of
the mitzva of tochecha (reprimanding violators). He writes that this requirement
is included under the prohibition of v 07 %Y Tmyn &Y (Vayikra 19:16), which
forbids remaining idle when another person’s life is at risk, and also under the
command of nmax nawn (returning lost property), which includes the require-
ment to save one’s fellow from bodily harm (yow nmax; see Sanhedrin 73a). If
one is commanded to intervene to rescue a person from physical danger, the
Minchas Chinuch writes, then one is certainly required to expend efforts to save
sinners from spiritual ruin: nTaxr XNT NN N IXNY 9197 ORT NN AN INR Y
»RN%1 20N 1PTNNY 27N R T Y7119 1w — “All the more so, if one can rescue
him from sin, which involves the loss of his soul and body, Heaven forbid, he is
certainly obligated to return him to proper conduct and [thereby] rescue him.”

This rationale actually appears in an earlier source — a responsum of the
Maharshdam (Y.D. 204), where he rules that one is required to spend money to
rescue another person from sin. He notes the Gemara’s ruling (Sanhedrin 73a)
requiring one to even incur an expense to save somebody’s life, and then com-
ments: 2”19RY NNW 21193 X807 19780Y 119101 12219132 172 MAIYY 2N 17N BT Y80 OR)
— “If one is obligated to invest both physical effort and money to save some-
body’s life, all the more so [he must do so] to save his soul from destruction.”*

This notion is further developed by the Chafetz Chaim, in his work Chomas
Ha-das (Chizuk Ha-das, 3). He writes that just as if we see an ill patient trying to
obtain foods that could kill him, we are required by the Torah to try to prevent
him from eating such foods, similarly, we are required to try to persuade people
to avoid sin. The Chafetz Chaim further notes that Halacha requires hiring pro-
tessional lifeguards to rescue a person who is drowning, when this is necessary
to save his life, and thus by the same token, “we must search for people who are
gifted, God-fearing speakers who know how to draw the hearts of Israel toward
their Father in heaven.”

4. This point is also made by the Shela, in Derech Chaim Tochechos Mussar, Parashas
Kedoshim, where he writes that the prohibition of 797 07 %y Tmyn &Y applies to rescuing
sinners from spiritual “death”: 772y 721y 1381 DRV ,WAIA NY¥N IV Y3 1N NHEN2 1NN O
NP INNY TIRDY.
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A possible basis® for this view of the Nachalas Shiva is Chazal's comment
establishing that leading a person to sin is a more grievous offense than murder:

IRVNNM AT DY 10 ROR RN PR BNINY NN 101D WP DTRD DR RONNN
.RIN ONYN 1Y TN OYIYN TN IRININ

One who causes a person to sin has committed a more grievous offense
than one who kills him, for one who kills him drives him only from this
world, whereas one who causes him to sin drives him from this world
and the next. (Sifrei, Ki-Seitzei 252)

The Sifrei classifies wonn — causing one’s fellow to sin — as an especially griev-
ous form of murder. The implication of this remark is that sin is akin to death
— and even worse than death — and thus we are required to take the same mea-
sures to save a person from sin as we are to save one from death. This emerges
more clearly from a passage in the Midrash Tanchuma (Pinchas, 4), which cites
this comment in reference to the command issued to Benei Yisrael to avenge
Midyan’s scheme to lead them to sin. The Tanchuma states in that context, “On
this basis, the Sages said: One who approaches to kill you — arise and kill him,”
and it then proceeds to cite the rule that causing one to sin is worse than murder.
It seems clear that the Midrash seeks to equate spiritual ruin with murder, such
that the same means that must be employed to protect against death are required
to save a person from sin.

Further support for the Nachalas Shiva’s theory may be drawn from the
comments of the Ritva in Maseches Megilla (14a) concerning the establishment
of Chanukah and Purim. The Purim celebration, as the Gemara there notes,
was instituted based on the rationale that “if we sing praise for leaving from
bondage to freedom [on Pesach], then all the more so [we should celebrate]
leaving from death to life” Given the requirement to celebrate our release from
Egyptian bondage on Pesach, the religious leaders at the time of the Purim
miracle reasoned that a celebration must certainly be instituted for the Jews’
rescue from Haman’s decree of annihilation. The Ritva briefly comments that
this rationale also formed the basis for the establishment of Chanukah after
the Jews victory over the Greeks. Despite the fact that the Greeks oppressed
the Jews spiritually, but did not threaten them with annihilation, nevertheless,
according to the Ritva, the religious leaders at the time of the Chanukah miracle
saw themselves as having been delivered “from death to life” Apparently, the
Ritva equated spiritual demise with physical death, and thus the deliverance

5. 'This point was made by the Shevus Yaakov, who, as we will soon see, disputed the
Nachalas Shiva’s position.
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from spiritual persecution is as at least as significant and worthy of celebration
than the deliverance from the threat of physical annihilation.

The Shevus Yaakov’s Objections

The Shevus Yaakov (1:16) cites and dismisses the Nachalas Shiva’s theory, noting
that the concern for human life overrides virtually all of the Torah’s commands
(with the well-known exceptions of murder, idolatry and immorality). If sin
is akin to, and even worse than, death, the Shevus Yaakov argues, then there
should be no reason for the protection of life to supersede Torah law. After all,
why should one subject himself to spiritual “death” to save himself from physical
death?

We may, however, easily respond that the Torah itself mandates protecting
ones life at the expense of Torah law. When one commits a Torah violation to
save his life, he does not cause himself spiritual “death” at all, because he does
precisely what the Torah itself instructs him to do. And thus the suspension of
Torah law in situations of life-threatening danger in no way reflects a preference
for physical life over spiritual life.

The Shevus Yaakov further challenges the Nachalas Shiva’s view by arguing
that if one commits “spiritual suicide” by engaging in sinful behavior, there is no
justification for allowing others to transgress the Torah to intervene and prevent
him from sinning. The underlying assumption of this argument appears to be
that Halacha does not require one to transgress the Torah to rescue a person
who attempts to take his own life. But while this is, in fact, the position taken by
the Minchas Chinuch (237, Kometz Ha-mincha 2), Rav Moshe Feinstein rejected
this view in several contexts.® Accordingly, when it comes to “spiritual rescue,’
too, it stands to reason that one may transgress the Torah for the sake of trying
to rescue a person who knowingly put himself at spiritual risk.

Rescuing a Soul Through a Shabbos Invitation

Returning to our original question, it would appear that according to the
Nachalas Shiva’s position, that rescuing a person from sinful behavior is akin
to rescuing a persons life, efforts to lead a fellow Jew toward halachic observance
may be made even at the expense of Torah law. As long as there is a reasonable
chance that the measure one wishes to undertake will have the effect of drawing
the person to embrace a Torah lifestyle, it would be permitted even if it entails
a halachic violation. It must be emphasized that one does not have to know
with certainty that the undertaking will succeed in inspiring the Jew or Jews

6. See Iggeros Moshe Y.D. 2:174, 3:90, and elsewhere.
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in question. Halacha permits violating Shabbos to attempt to save a life even if
success cannot be guaranteed, as long as there is a reasonable chance of success.
And thus once we accept the equation between protecting physical life and
protecting spiritual life, outreach efforts may override the Shabbos restrictions,
as long as there is a reasonable chance that they will succeed.

As such, according to the Nachalas Shiva, if one has reason to believe that
a Shabbos invitation could trigger a fellow Jew’s return to Torah observance,
it would be permissible to extend such an invitation, even if this violates the
prohibition of %1wan ynn &Y My 18 by causing the guest to drive on Shabbos.

In truth, it may be argued that even the Shulchan Aruch and Rashba would
permit such an invitation. The entire discussion thus far has focused on the issue
of committing a transgression to prevent another person from sin, and, as we
have seen, different opinions exist as to whether and when this is permissible.
It seems reasonable to assume, however, that all authorities would agree that
a person would be permitted to transgress the Torah in order to save himself
from sin. After all, the Gemara in Maseches Shabbos states explicitly that the
individual who placed the dough into the oven may then remove it, in violation
of a minor halachic prohibition, in order to save himself from a capital offense.
Presumably, even the Rashba would agree, therefore, that the girl who was taken
by missionaries would be permitted to violate Shabbos to extricate herself from
their influence. Even though the Rashba forbids others from violating Shabbos
to rescue her, she would be allowed to violate Shabbos to flee.

Taking this line of reasoning one step further, as one is allowed to violate
Shabbos to save himself from sin, others who facilitate such Shabbos desecra-
tion do not violate 11y nab. Since the Shabbos desecration which one facilitates
in halachically permissible under the circumstances, the facilitator cannot be
considered as causing sin. If so, then even according to the Rashba one would
be allowed to extend an invitation to a nonobservant Jew if there is a reasonable
chance that the experience will lead to his or her embracing Torah observance.

I1. my nab

Let us now turn our attention to the prohibition of 1y 1% to determine whether
it applies to an invitation that causes a Jew to desecrate Shabbos. Irrespective
of our previous discussion regarding the possibility of suspending Torah law
to bring a fellow Jew closer to observance, would extending an invitation truly
constitute “a stumbling block” that transgresses the prohibition of ynn x5 11y 195
2won?

The Gemara in Maseches Avoda Zara (6b) establishes that providing
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somebody with forbidden food to eat” violates the Torah prohibition of my naY,
but only in a situation of X3m7T 81y »1IN — “two sides of the river” Meaning,
one violates this prohibition only if the recipient would otherwise be unable to
obtain the forbidden food, such as if he is situated across the river from the food.
If the recipient has independent access to the food, and somebody happens to
give it to him, the latter has not violated my na% since he has not facilitated the
sin, which could have been violated even without his involvement. This halacha
is accepted by numerous halachic authorities (see Shach, Y.D. 151:6; and Magen
Avraham, 347:4).8

Applying this rule to the question surrounding Shabbos invitations, we
might, at first glance, conclude that extending an invitation is permissible, as
the host does not actually facilitate the Shabbos desecration. After all, the guest
does not require an invitation to violate Shabbos, and, in many cases, he has the
ability to arrive at the meal in a permissible manner — by foot — but chooses on
his own to drive in the interest of convenience. Therefore, as the host does not
actually cause the Shabbos desecration, he does not transgress my »ab.

Upon further reflection, however, this conclusion is far from simple. First,
the Gemara’s rule of “two sides of the river” does not necessarily limit my »ab to
situations where the violator would have had no possibility whatsoever of com-
mitting the transgression. After all, in the Gemara’s case, where the forbidden
food is situated across the river, the individual would still be able to obtain it
somehow. It seems that 1y »19% requires not that one makes it possible for the
transgression to be committed, but rather that he makes it reasonably feasible.
If the forbidden food is across the river, the individual would not likely have
been willing to endure the inconvenience of crossing the river to access the food,
and for this reason the person who brings him the food is considered to have
facilitated the transgression.

Indeed, the Meiri, commenting on the Gemara’s discussion, writes, 1x Ox
NINTN2 1Y R¥NNY TOR NV ®OR ’en — “If he does not find [the forbidden food]
readily accessible, then it is forbidden to make it available to him.” This formula-
tion clearly indicates that providing one easy access to forbidden food trans-
gresses My NaY even if the transgression would otherwise have been possible,
since one makes the violation more convenient and thus more feasible.’

7. The examples given are providing wine to a nazir, and providing a limb taken from a
live animal to anyone, even a gentile.

8. Curiously, neither the Rambam nor the Chinuch mention the condition that my »ab
applies only in situations where the violation could not have been committed without
the second party’s assistance, an enigma noted by the Minchas Chinuch (232:3).

9. See also Chavos Yair 185; Kesav Sofer Y.D. 83.
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Accordingly, even if it is possible for the guest to walk by foot to the host’s
home for Shabbos lunch, the invitation nevertheless encourages the guest to
drive, in violation of Shabbos. As driving is far more convenient than walk-
ing, the host in effect facilitates Shabbat desecration but putting the guest in a
situation of “easily accessible” Shabbos violation. Indeed, Rav Moshe Feinstein
(Iggeros Moshe, O.C. 1:99) forbade extending an invitation to nonobservant Jews
to attend a prayer service if it can be assumed that they would drive, noting,
“Even if they are not so far [from the synagogue], nevertheless, if it is known
that they will not want to bother walking by foot and will drive in a car, this is
forbidden because of my 195”

Secondly, even though the guest’s Shabbos desecration does not depend
upon the invitation, extending the invitation might nevertheless be forbidden
insofar as it causes the desecration. The Gemara permits transferring forbidden
food to somebody across the river, but there are two conceptual approaches
one could take in explaining this ruling. The first is that 11y naY is violated only
when it facilitates a transgression that would not have otherwise been feasible.
Alternatively, however, we might explain that my 9% is defined as causing a
person to sin, and if a person did not need assistance to commit a transgres-
sion, then lending assistance does not constitute 1y 1195, as this assistance was
unnecessary and thus did not meaningfully contribute to the sinful outcome.
The difference between these two perspectives is that the first defines my 195 as
enabling one to commit a sin, whereas the second defines the prohibition as
causing one to sin.

To understand more clearly the difference between these two definitions, let
us consider the simple case of a person who instructed his fellow to commit a
sin, and the fellow obeys. The violator committed the sinful act independently,
without any assistance, but would never have thought to do so had his friend
not given the instruction. In this case, the friend did not enable the violation,
which the sinner committed without any assistance, but he did cause the viola-
tion, which would not have occurred if he had not issued the directive. Indeed,
the Mishpetei Shemuel (134) ruled that instructing somebody to commit a sin
which he would not have otherwise contemplated constitutes my nab, even if the
offender needed no practical assistance. Since the one who instructed him was
the cause of the sin, he violates my 9.

A possible source for this perspective in the Rambam’s formulation in defin-
ing this prohibition in Sefer Ha-mitzvos (lo taaseh 299): 21207 W 01y Yy Nyw m
nmr — “One who helps [the committing of] a transgression, or causes it

10. This point was made in Chafetz Chayim (Introduction, 11, in Beer Mayim Chayim),
and by the Chazon Ish (Y.D. 62:13).
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This argument could easily be applied to Shabbat invitations, as well. One
who extends the invitation is certainly not enabling the sin of driving on
Shabbos, but he does cause the act of driving by inviting the guest. This appears
to have been the view of Rav Moshe Feinstein (Iggeros Moshe O.C. 1:98) who
forbade inviting nonobservant Jewish youth to a Shabbos prayer service, because
“he is considered like instructing them to come to pray with a minyan evenina
manner that involves chilul Shabbos,” seemingly referring to the Torah prohibi-
tion of my nab.!

Is There Such a Thing as a Well-Intentioned Stumbling Block?

On the other hand, one might counter that the prohibition of “placing a stum-
bling block before a blind person” requires, by definition, malicious intent.
When a person extends a Shabbos invitation for the purpose of outreach, his
intent is obviously not to cause the guest to spiritually “stumble.” To the contrary,
his intent is to lead him away from the road laden with “stumbling blocks” along
which he currently travels, onto the road of Torah observance and fear of God.
Even if the immediate, short-term effect of the invitation is an act of Shabbos
desecration, the objective and intent are not to cause the individual to “stumble,”
but rather to grow in halakhic commitment.

Rav Moshe Sternbuch (Teshuvos Va-hanhagos, 1:358) advances this theory
to permit extending invitations to a nonobservant Jew for the purpose of draw-
ing him closer to observance. He compares such an invitation to the case of a
surgeon who inflicts a wound in the patient in order to treat him and cure his
illness. Undoubtedly, the surgeon does not commit a forbidden act of violence
by making an incision in the patient’s skin, as this is done to help the patient’s
body, not to cause it harm. By the same token, Rav Sternbuch argues, causing a
nonobservant Jew to drive on Shabbos for the purpose of guiding him toward
halachic observance does not constitute a “stumbling block,” as it is done for the
guest’s spiritual benefit, not detriment.

A source for this contention is Rabbi Akiva Eiger’s comments to the Shulchan
Aruch (Y.D. 181:6) concerning the situation of a woman cutting a man’s side-
burns. While it is forbidden for men to remove their sideburns and to have
their sideburns removed by somebody else'?, this prohibition does not apply to
women. According to one view in the Shulchan Aruch, a woman is even permit-
ted to remove a man’s sideburns, and Rabbi Akiva Eiger raises the question of
why this would not be forbidden on the grounds of nvay 1215 y»on (assisting

11. Rav Moshe also notes that educating youth about prayer should not come at the
expense of educating them about Shabbos observance.
12. DOWRI MR 1PN RY — Vayikra 19:27.
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in a Torah violation)'?, as the man commits a Torah violation by having his
sideburns removed. He suggests that this does not constitute y»on since the
woman ultimately rescues the man from a double Torah violation:

JNIRD 722 921 01 IR NYIN NN IMR DNYIn Anvn RY OR

If she would not have cut his hair, he would have cut it himself, and he
would then be in violation of two prohibitions.

A man who cuts his own sideburns transgresses two Torah violations — remov-
ing sideburns, and having his sideburns removed. And thus the woman, by
removing the man’s sideburns, saves him from one transgression, and, as such,
her actions do not constitute nay 7215 y»on.

Rabbi Akiva Eiger here establishes that the broader picture must be taken
into account when assessing the permissibility of facilitating a transgression. If
the net result is a positive impact upon the persons religious observance, then
the action is permissible even if in the short-term it causes a Torah violation.
And thus in the case of a Shabbos invitation, too, even if the immediate result is
an additional Torah violation, it would be permissible in light of its long-term
positive impact.*

Moreover, the Toras Kohanim interprets the command of 17y »aY as referring
also to ny1 nxy wown, offering somebody injurious advice. Clearly, one does not
transgress this prohibition by advising his fellow to endure short-term harm for
long-term benefit, such as to undergo beneficial surgery, or to make a financial
investment with reasonable potential for a large return. Presumably, then, the
other prohibition of my na%, which forbids causing spiritual harm by causing
others to sin, would not apply when one causes another to sin for his ultimate
spiritual benefit.

II1. py*ay 927h yron

Is There a Prohibition of y»on?

Beyond the Torah prohibition of my »19%, we must also consider the possibility of
applying to this case the prohibition of nay 1219 y»on, the rabbinic prohibition

13. We will discuss the subject of nvay 127> y»on at length in the next section.

14. One could distinguish between the situation addressed by Rabbi Akiva Eiger,
where the positive impact of the woman’s action occurs immediately, and the case of
a Shabbos invitation, where the positive outcome will be manifest only in the future.
Nevertheless, Rabbi Akiva Eiger’s comments provide a clear basis for the concept that
7y 1195 depends upon the broader effects of one’s actions, and not only their immediate
result.
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against participating in a sinful act, even if it could be committed without one’s
involvement.

The source for this prohibition is Tosfos’ comments in the beginning of
Maseches Shabbos (3a) concerning the situation of a poor person collecting
charity outside someone’s door on Shabbos. The Mishna states that if the poor
man thrusts his hand through the doorway into the home and takes a gift from
the homeowner’s hand, the beggar violates Shabbos, but the homeowner com-
mits no violation. In this case, the beggar brings an object from a private domain
into the public domain, and thus violates Shabbos, whereas the donor has not
committed any prohibited act. Tosfos raises the question of why the homeowner
in such a case does not violate the prohibition of my nab. Despite the fact that
the beggar could have taken the item in question even without the homeowner’s
involvement, Tosfos notes, “nevertheless, there is still a rabbinic prohibition, as
he is obligated to prevent him from prohibited activity” This question is also
raised by the Tosfos Ha-Rosh.'> Tosfos thus assumes that although the Torah
prohibition of my 19 is limited to lending assistance that is vital for the sin, there
is a rabbinic prohibition against lending even nonessential assistance.

Similarly, the Ran, in Maseches Avoda Zara (1b in the Rif), writes:

2P 72 0T YOO IR NDIRN IWIIANY RIN DINN 1INV NOR RPN 112770 1N

Nevertheless, it is still forbidden by the Sages, for he is obligated to
prevent him from prohibited activity, and how can one assist those who
commit violations?

According to Tosfos and the Ran, then, even if a person is independently capable
of committing a transgression, it is forbidden to assist him in the forbidden act,
by force of rabbinic enactment.!

Other Rishonim, however, appear dispute this position. Tosfos in Maseches

15. The Turei Even (Chagiga 13a) and Kesav Sofer (Y.D. 83) challenge Tosfos’ question, noting
that presumably the Mishna deals with a situation where the homeowner would be
unable to prevent the beggar from violating Shabbos, and thus he has no obligation to
intervene.

16. Both Tosfos and the Ran base this prohibition upon the principle of xmorn »w1ax, the
requirement to prevent people from committing a transgression. As this requirement
of »war is rabbinic in origin, it stands to reason that according to these Rishonim,
the prohibition of y»on is likewise a rabbinic prohibition. This is the view of the Bach
(Y.D. 303) and Peri Yitzchak (1:26). By contrast, the Shaugas Aryeh (58) maintains that
y»on constitutes a Torah violation. Furthermore, the Kesav Sofer (Y.D. 83) writes that
the obligation of »v11ax> stems from the Biblical command of Py nx on noow, in
which case the prohibition of nwvay 1215 y»on, by extension, would be regarded as a Torah
prohibition. Talmidei Rabbenu Yona (Avoda Zara 6b) view the law of y»on as based upon
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Avoda Zara (6b) writes that it is permissible to give non-kosher food to a Jew
who has abandoned halachic observance, as long as he can obtain it from other
sources. Likewise, the Mordechai (Avoda Zara 790) rules that one may lend
money or clothing to a Christian even if he knows that it will be used for reli-
gious practices, as long as the borrower has other available means of obtaining
the money or item in question.

It thus appears that there is a debate among the Rishonim surrounding this
issue of whether one may assist a person in committing a forbidden act if the
violator has the ability to perform the act independently. The Rama cites both
views in Yoreh Deia (151:1).

However, a number of Acharonim challenged the Rama’s assumption that
these sources reflect disparate views. They note that according to the Rama,
Tosfos’ comments in Maseches Shabbos, establishing the prohibition of 7215 y»on
nay, contradict Tosfos’ own comments in Maseches Avoda Zara concerning the
sale of forbidden foods to a Jew who had abandoned observance. Furthermore,
the Tosfos Ha-Rosh, as noted earlier, acknowledges the prohibition of y»on, yet
in his commentary to Avoda Zara the Rosh follows the view espoused by Tosfos
there in Avoda Zara. Rabbenu Yerucham, too, codifies Tosfos’ ruling in Shabbos
as well as Tosfos” ruling in Avoda Zara (17:6, 12:3), suggesting that these two
rulings do not conflict with one another.

The question, then, becomes, how can we reconcile these two views — the
ruling of Tosfos in Maseches Shabbos, and Tosfos’ ruling in Maseches Avoda
Zara?

Distinguishing Between Intentional and Unintentional Violations

One possibility is proposed by the Shach, commenting on the Rama’s ruling.
He suggests that all Rishonim recognized the prohibition of nvay 3275 y»on,
but this prohibition does not apply to assisting a gentile or a mumar (Jew who
willfully abandoned the Jewish faith). Although one generally may not lend
even nonessential assistance to a Jew committing a sin, it is permissible to lend
nonessential assistance to a gentile or mumar committing a forbidden act.’”
Tosfos in Maseches Shabbos speaks of a beggar who is ignorant of the Shabbos
prohibitions, and they thus raise the question of why the prohibition of y»on
would not apply, whereas in Maseches Avoda Zara Tosfos deals with committed
idolaters who knowingly worship a foreign deity.

The Shach’s comments give rise to the question of why a mumar should

the concept of 1Y nr a7 Y81 93, and thus it would be a Biblical prohibition to assist
one in committing a transgression.
17. See also Bei'ur Ha-Gra, and Magen Avraham (347:4).



338 HEADLINES: HALACHIC DEBATES OF CURRENT EVENTS

be treated differently from any other Jew. After all, as Chazal famously taught
(Sanhedrin 44a), ®10 5% RONW *9 YY R YRIW — a Jew does not lose his halachic
identity as a Jew even after committing sins. In light of this fundamental rule,
it seems difficult to understand why the Shach would distinguish between a
mumar and other Jews with respect to the issue of n1ay 7275 y»on.

This question was raised by the Dagul Mei-revava, who explains that the
Shach here does not refer specifically to a mumar, but rather speaks of any situ-
ation where a Jew seeks to intentionally commit a sin. The Dagul Mei-revava
contends that the requirement to prevent one from sin applies only when one
would commit an unintentional violation'®, and therefore, by extension, the
prohibition of nvay 71119 ¥»on applies only to assisting people committing a
transgression unintentionally. When a person sets out to knowingly commit
a transgression, however, it would not be forbidden to assist him, as long as
the assistance is not indispensable for the act, because the prohibition of y»on
does not apply. This approach of the Dagul Mei-revava is cited approvingly and
discussed by Rav Moshe Feinstein, in Iggeros Moshe (Y.D. 1:72).

According to this approach, the application of y»on to extending Shabbos
invitations would depend upon the halachic classification of modern-day
nonobservant Jews. Many recent and contemporary authorities classify non-
observant Jews under the category of nawiw pwwn (literally, “an infant that was
captured”), referring to the fact that they were denied a religious upbringing and
are thus not held accountable for their nonobservance. If so, then modern-day
nonobservant Jews are not regarded as intentional sinners, and the prohibition
of y»on would apply.

Participation Before the Sinful Act

Several other Acharonim?® suggest a different distinction to reconcile these
conflicting sources, differentiating between assistance given at the time the sin
is committed, and participation in the preparatory stages. In the case under
discussion in Maseches Shabbos, the donor facilitates the beggar’s Shabbos
desecration at the time it occurs, and Tosfos therefore raises the question of
why the donor is not in violation of y»on. In Maseches Avoda Zara, by contrast,
the assistance is given well in advance of the sinful act, as the individual sells a
product that the idolater will later use in pagan ritual. In this case, since one does
not participate in the sinful act at the time it occurs, and is involved only in the

18. Indeed, the Talmud speaks of the obligation of xmoxn >wiiax in the context of
minors, who are not considered intentional violators by virtue of their young age.

19. See, for example, Binyan Tziyon Ha-chadashos, 23.

20. Meishiv Davar (2:31), Binyan Tziyon (15), Kesav Sofer (Y.D. 83).
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preliminary stages, this involvement does not violate the prohibition of y»on.
According to these Acharonim, the prohibition of y»on differs in this respect
from the Torah prohibition of 1y »aY, which forbids facilitating a transgression
even during the preliminary stages, such as by supplying non-kosher food.?!

If we follow this view, then extending an invitation to a nonobservant Jew
before Shabbos would certainly not violate y»on, as the host’s involvement in
the Shabbos desecration occurs well in advance of the prohibited act.

We might, however, challenge this distinction on the basis of the Gemara’s
discussion in Maseches Nedarim (62b) concerning Rav Ashi’s sale of lumber
to a pagan cult that worships its deity by lighting fires. The Gemara establishes
that such a sale would, in principle, violate the prohibition of my »a% if not
for the fact that most firewood is used for personal use (such as heat), and
not for religious rituals. Since the wood would be used primarily for permis-
sible purposes, Rav Ashi was allowed to sell the lumber. As noted by several
Acharonim??, the Gemara cannot be referring here to the Torah prohibition of
7y 1199, as it is difficult to imagine that the cult members could not obtain wood
from any other sources. Presumably, the purchase of Rav Ashi’s wood was not
indispensable to their pagan worship, and thus the Gemara must refer here to
the rabbinic prohibition of y»on, as opposed to the Torah violation of 1y na%.23
And yet, it clearly considers this prohibition applicable even to involvement in
the preliminary stages of sin, forbidding the sale of materials that will be used
in pagan rituals.

It appears that these Acharonim did, in fact, understand the Gemara as refer-
ring to the Torah prohibition of mp 7ab, as the plain reading of the Gemara
suggests. This is the implication of the Meiri, who writes in the context of the
Gemara’s discussion, “It is forbidden for a person to provide idolaters items
that are suitable for their worship, for as long as it is possible that they will be
unable to obtain [these materials] through other means, he is in violation
of 5won Jnn ®Y My 1195” The Meiri clearly understood the Gemara to mean that
the cult members would not necessarily have been able to obtain wood for their
ritual from other sources, and thus the Torah prohibition of my n19% could have

21. One might question this distinction in light of the fact that, as mentioned earlier,
the prohibition of y»on is based upon the requirement of xoxn 'wi1ar, which seem-
ingly should not depend on the different stages in the process of committing a violation.
See the Kesav Sofer’s responsum referred to above (in note 19) for a fuller discussion.

22. See Keren Ora, Maharatz Chayos.

23. The fact that the Gemara mentions here the prohibition of My »9% (11 2185 x3®m) can
be explained on the basis of the Bach’s comment (Y.D. 303) that the prohibition of y»on
was legislated as an addendum of sorts to the Biblical prohibition of my »ab.
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applied (if not for the fact that most of the wood was needed for innocuous
purposes).

While it might at first seem difficult to understand why the cult members
were unable to obtain lumber from other sources, we can easily explain the
Meiri’s interpretation in light of his own comments mentioned earlier. Recall
that according to the Meiri, my 19 applies even if the sinner could have poten-
tially committed the transgression without the assistance he received, if the
assistance made the sin considerably more feasible. In this instance, it is entirely
possible that the cult members could have found other sources of firewood, but
purchasing from Rav Ashi was far more convenient. As such, the Torah prohibi-
tion of My 1aY would have applied.

The Pischei Teshuva (Y.D. 151:2) also suggests that the Gemara refers to the
Torah prohibition of my naY, but for a different reason. He references an intrigu-
ing theory advanced by the Mishneh Le-melech (Hilkhos Malveh Ve-loveh 4:2)
that if the sinner can obtain the item he needs to commit the forbidden act
only from Jews, the Jew who provides the object in question transgresses 9%
71y despite the fact that his assistance is not indispensable. Since the other Jews
would also transgress 1y 1195 by lending assistance, this is not considered an
alternative option, and thus the one who lends the violator assistance is in viola-
tion of My naY. The Gemara’s rule of “one side of the river” refers only to cases
where the violator could have committed the sinful act independently, or with
the assistance of a gentile. If he required the assistance of Jews, then the Jew who
helps him transgresses my »1a%.2* Accordingly, it is possible that the cult mem-
bers who purchased firewood from Rav Ashi had access to other Jewish-owned
lumber, but not to wood sold by non-Jews, and thus the Torah prohibition of
Ty 1ab was theoretically applicable.

I'V. Conclusion

In light of all we have seen, there are several reasons to permit Shabbos invita-
tions to nonobservant Jews for the purpose of drawing them closer to Torah
observance:

1) According to some views, “spiritual rescue” overrides Torah law just like
rescuing one’s physical life, and thus as long as there is a reasonable pos-
sibility that the Shabbos invitation will trigger a process that will lead to
religious observance, it is allowed, even if this would entail my »95.

24. See the aforementioned responsum of the Kesav Sofer, who discusses this theory
at length.
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2) If the host invites the guest well in advance of Shabbos, and offers him
overnight lodging in his home, he is not causing the guest to violate
Shabbos, even if the guest chooses on his own to drive rather than walk.
The decision to violate Shabbos was made by the guest, not by the host.

3) The prohibition of mw 7aY, by definition, requires intent to cause one’s
fellow to “stumble,” and thus if one’s goal is to lead the guest toward
religious observance, then causing him to drive that evening does not
transgress My »1a7.

4) According to the Rama, different opinions exist as to whether one may
assist a person committing a sin if the assistance is not needed, and he
writes that common practice follows the lenient position. And thus since
the guest can desecrate Shabbos even without receiving an invitation, no
prohibition is entailed according to the lenient view.

5) According to the Dagul Mei-revava, one may lend nonessential assistance
to somebody committing a sin willfully. This might apply in the case of
Shabbos invitations, depending on how we classify modern-day nonob-
servant Jews.

6) According to several Acharonim, non-essential assistance may be given
during the preliminary stages, before the sinful act is committed.

V. Survey of Recent and Contemporary Halachic Rulings

Poskim who ruled leniently:

1) Rav Yaakov Kaminetzky?® permitted extending an invitation to a Shabbos
meal for the purpose of outreach, as long as one explicitly invites the
guest to remain with him throughout Shabbos and prepares a room and
food for the guest for all of Shabbos, even if he knows the guest will drive
home after the meal.

2) Rav Shlomo Zalman Auerbach?® was asked about making a minyan for
the purpose of outreach, to which nonobservant Jews would travel by
car. He rules that such a minyan may be held as long as the invitees are
offered accommodations so they would not have to violate Shabbos, and
one does not need to instruct them not to drive.

3) Rav Moshe Sternbuch?” allows inviting nonobservant Jews for a Shabbos
meal because the intent is to draw them closer to observance, and not to

25. Emes Le-Yaakov, Choshen Mishpat 425:5, note 27.
26. Minchas Shelomo 2:4:10.
27. Teshuvos Ve-hanhagos 1:358.
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cause them to “stumble,” and because the host does not instruct them to
drive.

4) Rav Moshe Soloveitchik of Switzerland?® appears to have allowed extend-
ing such invitations.

Poskim who ruled stringently:

1) Rav Moshe Feinstein?® was asked whether a minyan may be held for
nonobservant youths with prizes offered as incentives, given that the par-
ticipants would likely arrive by car. He ruled that it is certainly forbidden
to invite somebody to the program, even if the person lives nearby and
could walk. He added that it is uncertain whether it would be permissible
to inform people of the program without extending an invitation, and in
the end he allowed publicizing the event only if the prizes are reserved for
those who arrived by foot. It would appear that Rav Moshe would forbid
extending an invitation for a Shabbos meal if it is likely that the guest will
come by car.

2) Rav Shemuel Wosner*° forbids extending such invitations, emphasizing
that in some cases this could transgress the Torah prohibition of 11y na%.

3) Rav Yosef Shalom Elyashiv also forbade such invitations.

28. Ve-ha'ish Moshe, vol. 1, p. 127.

29. Iggeros Moshe O.C. 1:99. (See also 1:98 and 4:71.)
30. Shevet Ha-levi 8:165:6.

31. Cited in Chashukei Chemed, Pesachim 22b.
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Would You Eat AquAdvantage Salmon If
Approved?

April 26, 2013
by Robynne Boyd

It's been a long battle for AguaBounty Technologies and its divisive fish. Twenty years
in the making, the first transgenic animal created for consumption — a doubly fast
growing salmon — is now in its last leg of the U.S. Food and Drug Administration

approval process.

Regardless of the regulatory hoops AquAdvantage salmon must bound, it’s the
social hurdles that, in the end, may prove whether this fish will swim or sink.

The small, scaly fish has polarized people,
sending fear, indifference and admiration
throughout scientific and environmental com-
munities, as well as the general public.

All this, even after a draft Environmental
Assessment was done in the early months of
2012. The findings of which reaffirmed the
FDA's previous conclusions that the geneti-
cally engineered (GE) salmon is as safe to eat
as conventional farm-raised Atlantic salmon.
The Assessment also says that it's very
unlikely the GE salmon could escape into
the environment, and even if by some odd
chance it did, the salmon would be incapable
of reproducing since they will be “effectively
sterile.”

The FDA's findings have not quelled the
concerns of opponents. Food safety critics
believe it's a Mad-Max test that could go
disastrously wrong.

Genetically altered fish?

The Food and Drug Administration will decide whether Atlantic
salmon genetically engineered to grow faster than their natural
relatives can be allowed lo be raised and sold as food in the U.S.

Bred to grow Altered fish can reach adult size in 16-28 months
aster instead of 36 months for normal Atlantic salmon

Both fish shown at 18
months of age

Length: 24 in.
(61 cm)
Weight: 6.6 Ib
(3.0 kg)

Genetically altered
Length: 13 in. (33 cm)
Weight: 2.8 Ib (1.3 kg)

The process
= Growth hormone - Spliced into Atlantic
* from Chinook salmon DNA (3); new
@ o =, salmon (1) joins a  growth hormone
directs the gene to
@ produce hormoene all

(2), an eel-
like fish

Pros . Cons

+ GE salmon could help meet : - Science on long-term effects of

rising demand for fish GE salmon is limited

+ Could reduce pressure on = Fish could escape from farms,

wild fish stocks harm wild salmon populations

+ Altered fish eats 25 percent : - Food safety activists and

less feed; could make fish : fisherman say GE salmon won’t

farming more profitable i be properly labeled

year round instead
of only in summer

“promoter” from
( ) I an ocean pout
©)

Source: U.S. Food and Drug Administration, AquaBounty Technologies

Graphic: Melina Yingling ® 2013 MCT

Regardless of the regulatory hoops

In direct response to the FDA approval process, a new bill, the Genetically
Engineered Food Right-to-Know Act, is circulating through congress. It would mandate

417



any GM food ingredient be labelled. Also, the supermarkets Whole Foods, Trader
Joes and Aldi, are a few on a list of food providers refusing to stock their shelves with
transgenic food product.

AquaBounty’s answer to naysayers is that the production of AquAdvantage
salmon is in the interest of both the environment and consumers. On the company’s
website, it says that their objective is to use the technology of genetic engineering to
“contribute to increasing aquaculture productivity in an efficient, safe and sustainable
manner to meet the demand for high quality seafood from a growing world popula-
tion.” And demand is growing.

“Between 2000-2004, Americans alone ate an average of about 284,000
metric tons of salmon annually, of which two-thirds was farmed,” states the FDA's
Environmental Assessment.

Despite all the hubbub, the FDA is the final authority who will make the decision
whether or not the first genetically engineered food animal will arrive in supermarkets
across the country. According to AquaBounty’s CEO Ronald Stotish, as quoted in the
Guardian, the company should receive approval by the end of the year.

If Stotish’s prediction is correct, what | want to know is would you eat the salmon?

Copyright © blogs.scientificamerican.com
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Genetically Modified Organisms:
Will this be the Greatest Kashrus
Challenge of Modern Times?

n November 19, 2015, the United States Food and Drug Administration

(FDA) announced that for the first time, it had approved a GMO — geneti-
cally modified organism — for commercial production and consumption. The
approval was granted to AquAdvantage salmon, a product developed by the
Massachusetts-based Aqua Bounty company, which calls it “the world’s most
sustainable salmon,” touting the modified salmon as a game-changer in the
seafood industry. The decision was issued twenty years after Aqua Bounty first
applied for FDA approval, and it was accompanied by a great deal of controversy
surrounding the safety of GMOs and the possible long-term environmental
impact of genetic modification on an industrial scale.

The idea behind the so-called “super salmon” — derisively dubbed “fran-
kenfish” by its opponents — is to accelerate the fish’s growth through genetic
modification. The modified salmon needs just about 18 months after hatching to
reach market size, as opposed to the three years that salmon normally requires.
And it can grow in habitats that would otherwise be inhospitable to salmon;
specifically, it can grow in warmer waters. Currently, salmon is bred in waters
in the North Atlantic and North Pacific, and has to be shipped to U.S. markets.
The genetically engineered fish can be bred in land-based pools, significantly
reducing shipping costs and delays.

Aqua Bounty alters the salmon by introducing to the fertilized eggs a growth-
regulating gene from the Chinook salmon, which is known as the “king” of
salmon, as it is the largest salmon in the Pacific. The gene is “turned on” and kept
running by a “promoter” gene taken from the ocean pout, a fish that resembles
an eel. The genetically altered eggs are then sold to salmon “farmers” who grow
the fish for commercial sale.

Having received FDA approval, AquAdvantage salmon may very well trans-
form the meat and fish industry much as the iPhone transformed the cellu-
lar communication industry. With the precedent of an FDA-approved GMO
in place, the floodgates have been opened for other companies to genetically
modify chickens, turkeys, and livestock, thereby revolutionizing the food
market. Genetic modification could be used to accelerate growth, eliminate

419
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disease, and enhance reproduction capabilities, all of which will serve to increase
availability and thereby lower prices. Thus, AquAdvantage salmon is poised
to be a game-changer not only in the salmon industry, but in the entire food
industry.

This specter presents us with what might very well turn out to be the greatest
kashrus challenge of the 21% century. In the not-too-distant future, we might
see companies altering cows with genes taken from pigs or other non-kosher
animals to accelerate growth or enhance taste. What would be the halachic status
of the meat produced from such a cow?

In the case of AquAdvantage salmon, as with other genetically modified
products, this question is actually irrelevant. Although the ocean pout — one
of the two fish from which genes are taken for modifying the salmon — is not
kosher, the gene from the ocean pout is not actually injected into the salmon egg.
Aqua Bounty uses a system called PCR (polymerase chain reaction), whereby
synthetic copies of DNA strands are reproduced. As such, no actual substance
from an ocean pout is implanted in the eggs of AquAdvantage salmon, and there
is thus no reason to question the fish’s halachic status. As long as this method
remains as the standard genetic modification technique, we can rest assured that
our kosher poultry and livestock are, indeed, kosher.

Nevertheless, the prospect of GMOs transforming the food industry compels
us to consider the situation of modification through implantation of genes from
one species to another. How would the introduction of a gene from a non-kosher
organism in a kosher organism affect its halachic status? If the resulting fish, for
example, has all the physical properties of a kosher fish, would it nevertheless be
forbidden if it contains a gene originating from a non-kosher fish?!

This question hinges on two different issues. First, we must ask whether
a non-kosher genetic source affects the status of a fish that contains the two
identifying characteristics of a kosher fish — fins and scales. In the case of
AquAdvantage, the modified salmon bears full physical resemblance to ordinary
salmon. Perhaps, then, even if the AquAdvantage salmon would stem from
actual non-kosher biological material, this material would have no effect on its
halachic status, as the resulting fish features the physical properties of a kosher
fish. Second, even if we must indeed take into account the non-kosher status
of the fish’s “parents” despite its kosher properties, the lone gene taken from
a non-kosher fish might be subject to the rule of 1 (“negation”), whereby

1. This question earned a great deal of attention in the early 2000s, when rumors circulated
in Bnei-Brak that genetically altered poultry had infiltrated the kosher market. Rabbi J.
David Bleich wrote an extensive essay on the topic in Tradition (37:2 [2003], pp. 72-80),
surveying the rulings of several leading sages who addressed the issue.



GENETICALLY MODIFIED ORGANISMS 421

a substance may be ignored due to its constituting an insignificant minority
portion of a mixture.

I. Are Fins and Scales Enough?

Eggs and m1nvn 1n Revn

The Gemara in Maseches Nidda (50b) establishes that a species of bird called
®mrT Y917n is forbidden for consumption, whereas a different species called
RMIRT RNYMIIN is permissible. The words Y1110 and xnYwan refer, respectively, to
arooster and a hen. It thus seems, at first glance, that the Gemara speaks here of
a single species of bird, and establishes that the males are not kosher while the
females are. This is, in fact, Tosfos” approach to explaining the Gemara. Tosfos
(xmarT XNYM3IN 0”7) write that the males of this species do not have the physical
properties required by the Torah for a bird to be permissible for consumption,
but the females do, and thus only the females may be eaten.

This reading, however, gives rise to the question of why we do not apply
to this species the rule of mnv Mnvn yn ®¥vn — that something produced by a
kosher animal is kosher. The Mishna in Maseches Bechoros (5b) establishes that
if a kosher animal produces offspring with a genetic mutation, such that the
offspring does not have the properties of a kosher animal, it is nevertheless per-
missible for consumption. Since it was born to a kosher animal, it is considered
kosher regardless of its physical properties. Conversely, if a non-kosher animal
gives birth to an animal that resembles a kosher animal, the offspring is forbid-
den for consumption despite featuring the physical characteristics of a kosher
species. Since it was born to a non-kosher animal, it is not kosher. Seemingly, if
we apply this rule to the X7 5117, it should be permissible for consumption
despite lacking the properties required for kosher birds. Since it was produced
by a xmxT ®n%mn, which is a kosher bird, it should be kosher.

Tosfos answer this question by establishing that the rule of 1700 1invn 1 K2V
applies to mammals, but not to fowl. The bird that emerges from an egg after
hatching is not considered the halachic offspring of its mother, because its fetal
development occurred outside of its mother’s body. Tosfos write:

Y'Y RPMN TORN ,DITH R RIPN MIARM ,ND70N0 DR ROR ,MIIORN 1T RY DRN
IRMV NND

The mother did not give birth to the chick; rather, it laid eggs, and the
chick grew from the earth, and is therefore forbidden by virtue of its
non-kosher characteristics.

Since the chick develops outside the mother’s body and does not emerge from
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the mother’s body in its complete form, it does not fall under the category
of mnvn M xevn. We view it as the product of the “earth,” as its development
takes place on the ground, and its kosher status is therefore determined by its
own physical properties, and not by its mother’s species. In the case of a Y
®mrT, then, the bird is forbidden for consumption because it does not have the
required characteristics of a kosher bird, despite its having been produced by a
kosher bird.

A different view, however, is taken by Tosfos in Maseches Chullin (62b, n”1
T ®N2n). There, Tosfos accept the argument that a bird with non-kosher
physical characteristics is kosher if it was produced by a kosher bird. Tosfos are
therefore compelled to advance an entirely different reading of the Gemara’s
ruling concerning xmxT Ym1n and xnaxT ’nY0n, and they claim that the
Gemara refers to two distinct species with closely resembling names.

The Rambam appears to have followed the view taken by Tosfos in Chullin. In
Hilchos Mauachalos Asuros (3:11), the Rambam addresses the case of a chick that
emerged from an egg laid by a tereifa — a bird that has a fatal wound and thus
may not be eaten. Based on the Gemara in Maseches Temura (31a), the Rambam
rules that the chick is permissible for consumption. The chick is not viewed
as MorN 0 R¥y — something which was produced by a forbidden creature —
because, as the Gemara explains, it developed outside of the mother’s body.
When it left the mother bird’s body, it was not yet a chick; it took form after the
egg was laid, and thus the chick is not viewed as the product of the mother bird.
However, the Rambam adds that the chick is permissible xnv 11 prw — because
it belongs to a kosher species of bird. In other words, if the mother bird that laid
the egg belonged to a non-kosher species, then the chick would be forbidden
for consumption even if it had the properties of a kosher bird.

According to the Rambam, a bird is not viewed as its mother’s offspring with
respect to the prohibition of tereifa, but it is considered its mother’s offspring
with regard to its species. Although the bird develops outside of the mother’s
body, nevertheless, its identity in terms of classification is determined by the
mother’s species, despite the fact that it is not assigned the mother’s other hala-
chic characteristics, such as tereifa.

Rav Chaim Soloveitchik of Brisk, commenting on the Rambam’s ruling (in
Chiddushei Rabbeinu Chayim Ha-Levi), explains the conceptual basis underly-
ing this distinction. He writes that the rule of xnv xnvn 1n ®¥vn actually encom-
passes two different principles, which apply in different contexts. The first is that
an animal’s identity and classification are determined based on its parents, and
not based on its own properties. Thus, with regard to halachos that depend not
on a certain characteristic, but rather on a creature’s formal classification, the
animal assumes the status of its parents. The second principle establishes that
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something produced by a creature that is forbidden for consumption is itself
forbidden for consumption. This principle says nothing about identity; it rather
introduces a prohibition against consuming something that was produced by a
forbidden creature.

The Rambam distinguished in this regard between the prohibition of tereifa
and the prohibition of eating a forbidden species. An animal becomes a fereifa
not because of its essential nature, but rather due to a medical condition. As
such, the offspring is forbidden only by force of the second rule of xnvn 1 xxvn
— namely, the rule that forbids that which emerges from something forbidden.
In the case of a hatched egg, however, this rule does not apply, since the chick
was not produced directly by the mother, and it is thus permissible. When it
comes to the issue of forbidden species, however, the prohibition results not
from the creature’s having been produced by a forbidden creature, but rather
from its species, and its species is determined based on its parents’” species.
Regarding this matter, the fact that a bird is not produced directly by its mother
is of no consequence. Since it was, after all, created by its parents, it halachically
belongs to its parents’ species. Thus, if the mother belonged to a forbidden spe-
cies of bird, then it is also forbidden.

The Rambam’s view thus clearly reflects the position taken by Tosfos in
Maseches Chullin, that a bird’s status of kashrus is dependent upon the mother’s
species, regardless of the bird’s physical properties.?

Rav Moshe Sternbuch, in a responsum published in Teshuvos Ve-Hanhagos
(vol. 4, Y.D. 184), cites and follows the view of Tosfos in Nidda that a bird’s kosher
status depends on its own characteristics, rather than its parents’ species. He
thus rules that a chicken with all the properties of a kosher chicken is, strictly
speaking, permissible for consumption even if it underwent genetic modifica-
tion with genes from a non-kosher animal.3

Conceivably, this issue would directly affect the case of salmon genetically
modified through the introduction of a gene from a non-kosher fish. Fish repro-
duce by laying eggs, and thus a fish, like a bird, is formed in an egg outside of its

2. This issue also comes to the fore in a responsum of the Chasam Sofer (Y.D. 74) regard-
ing a chicken fathered by a non-kosher bird, giving rise to the question of whether the
father’s non-kosher status affects the status of the egg and chick. The Beis Shlomo (Y.D.
144) writes that this would depend on the debate between these two views of Tosfos as
to whether a bird’s status is determined based upon its own properties or the species of
its parents.

3. Rav Sternbuch does, however, express concern that a non-kosher genetic source may
yield an adverse spiritual effect on an animal’s meat, which could, in turn, cause spiritual
harm to those who eat it. He thus concludes that such food should be avoided.
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mother’s body.* Hence, according to Tosfos in Nidda, we may discount the gene
taken from a non-kosher source; a fish’s identity is not determined based on its
biological parents, as it does not grow inside of its mother.> However, according
to Tosfos in Chullin and the Rambam, we cannot necessarily disregard the fish’s
non-kosher source. Since a fish’s species with respect to kashrus depends upon
the mother’s species, the fact that the fish is partially produced by an ocean pout
could, at least in theory, render it forbidden.

120 or "A'D

This question might hinge on a broader issue that a number of Acharonim have
addressed regarding the nature of the n7nv »mo — the characteristics that deter-
mine a species’ halachic status.® Do these characteristics themselves determine
the kosher status of an animal, or do these characteristics merely indicate that
these species are permissible? In other words, should these characteristics be
perceived as a N0 — the reason why these species are deemed permissible for
consumption — or as a 7o — an indicator that these species are halachically
suitable for consumption?

According to the first approach, the determining factor is the creature’s
actual properties, irrespective of its origins. As such, a fish with fins and scales
would be permissible even if it has undergone genetic modification through the
introduction of a gene from a non-kosher fish. According to the second possibil-
ity, however, the fish’s status depends on its formal classification, on whether or
not it belongs to a kosher species, as the fins and scales are merely indicators of
a kosher species. Hence, the presence of fins and scales on a genetically modified
salmon would not necessarily mean that the fish is permissible.

As far as fish are considered, proof to the first possibility may perhaps be

4. The Gemara in Maseches Avoda Zara (40a) actually distinguishes in this regard between
kosher fish and non-kosher fish, establishing that a kosher fish lays the egg before the
fetus is developed, whereas the fetus of a non-kosher fish develops inside the mother’s
body and is then laid before hatching. Accordingly, a fish with fins and scales that
was produced by non-kosher fish is forbidden for consumption according to all views.
(This point was made by Rav Shlomo Zalman Auerbach in Minchas Shlomo 2:97:27.) In
the case of genetically modified salmon, however, the eggs develop just like ordinary
salmon’s eggs, outside the mother’s body, and thus according to Tosfos in Nidda, its
kosher status depends on its own characteristics, and not those of its parents.

5. This point is made by the Chasam Sofer in his commentary to Chullin (66a).

6. Tzofnas Paneiach, Hilchos Mauchalos Asuros; Maharit 1:51. See also Rav Elchanan
Wasserman's Kovetz Shiurim (vol. 2, Kovetz Shemuos, Chullin 62b, #27), where he sug-
gests that the aforementioned debate between Tosfos in Nidda and Tosfos in Chullin
hinges on this fundamental question.
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drawn from the Gemara’s discussion in Maseches Nidda (51b) concerning the
properties of a kosher fish. The Mishna asserts that all fish with scales also have
fins, raising the question of why the Torah bothered to identify both character-
istics. Seemingly, it would have sufficed to inform us that any fish with scales is
permissible for consumption. For what purpose, then, did the Torah mention
fins? In response to this question, the Gemara invokes the pasuk (Yeshayahu
42:21), VTR NN YT — in other words, the fins are mentioned only for the sake
of glorifying Torah by adding more Torah material for us to study. But what
value is there in adding unnecessary information? How is the Torah “glorified”
by the addition of a superfluous word?

The likely explanation is that the Torah sought to instruct that it is these
two features — the fins and the scales — that make a fish permissible.” If these
features were merely physical signs that reflected the fish’s kosher status, then
there would be no purpose served by adding the requirement of fins. The Torah
chose to mention fins because the presence of both fins and scales is the reason
why such a fish is permissible for consumption. Indeed, the Ritva, commenting
on the Gemara’s discussion, writes, D773 1R 1727 RINW 9”PRY ININV DN 3”3 RIN IR
mnv — “Perhaps it [fins] also causes its [the fish’s] kosher status, even though it
independently does not cause its kosher status.” These comments clearly suggest
that the Ritva viewed fins and scales as the n27o — the cause of the fish’s kosher
status — and not indicators of its kosher status.?

In truth, however, this discussion may not be relevant to the question of
genetically modified salmon, for two reasons. First, the Maharit already noted
that this conceptual question concerning the nature of the nnv »mo seems to
be answered by the aforementioned rule of 1nv mnvn 0 ®x¥rn.® The very fact
that a creature’s status is determined by its mother’s species, and not by its own
physical properties, would seem to prove that the nnv »»o do not create an
animal’s kosher status, but rather reflect the kosher status of its species. As such,
we return to the aforementioned debate among the Rishonim as to whether the

7. See Rav Yeshaya Horowitz, Shela, Amud Ha-Torah.

8. This point was made by Rav Shmuel Baruch Deutsch in Birkas Kohen, Parshas Shemini
(57). Itis also cited by Rav Shlomo Zalman Auerbach (in the responsum cited above, n.
4) in the name of the Mitzpeh Shmuel. Rav Shlomo Zalman dismisses the relevance of
this argument, however, writing, 0o 89 DTR 23277 %Y NWPI ATY VIO, N NIYN PPONY PR
nMnn oM YRy — “We cannot establish the halacha on this basis, especially since this
was done by human beings, and these are not the characteristics the Torah had in mind?”
In other words, even if we view fins and scales as the cause of a fish’s kosher status, this is
true only of fins and scales that appear naturally, and not through human manipulation,
such as genetic engineering.

9. Cited above, n. 6. See also Rav Menachem Ziemba’s Zera Avraham (13:14).
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rule of mnv MnoYn yn ’¥PN applies to creatures that reproduce by laying eggs. The
discussion regarding the nature of the nnv »110 is of no practical relevance, as
this issue has been halachically resolved with regard to mammals and remains
subject to debate in the context of fowl and fish, as we saw above.

Moreover, even if we view the nnv »10 as indicators of kosher species,
rather than as the reason for an animal’s permissible status, we might still permit
genetically modified salmon that feature fins and scales. The very fact that the
scientists did not modify the fish to such an extent that it no longer has fins
and scales demonstrates that the modified fish still belongs to a kosher species.
The presence of fins and scales, even if it does not create the fish’s kosher status,
nevertheless indicates that this fish still belongs to the group of kosher fish,
despite the introduction of a gene from a non-kosher species.

To illustrate this point, consider the example of a genetically modified kosher
fish that no longer grows scales as a result of the modification. Undoubtedly, the
absence of scales would render the fish forbidden, not because fins and scales
are what make a fish kosher, but because the absence of scales testifies to the fact
that the species has been altered and the new species is not a kosher species. By
the same token, if a process of genetic modification did not eliminate the fins or
scales, we may determine that the fish still belongs to a kosher species.

I1. %va

Our entire discussion thus far has revolved around the question of whether or
not we must take into account the non-kosher origins of genetically modified
salmon, or whether we may deem the fish permissible due to its own physical
properties, without looking at its genetic history. We will now turn our attention
to the second question — namely, whether we may apply the rule of %1073, and
thus disregard the non-kosher gene. In other words, even if we must indeed
take into account the fish’s biological origins, and the presence of fins and scales
thus does not suffice to render the fish permissible, may we nevertheless allow
its consumption in light of the fact that the gene from the non-kosher species
constitutes a minuscule percentage of the fish?'°

This question is vitally important with respect to the status of genetically

10. It should be noted that if we permit genetically modified organisms solely on the basis of
91073, then although the product is permissible for consumption, it would be forbidden
for a Jew to perform the modification procedure for the purpose of preparing meat. The
well-established rule of n%nn3% Mo>x Hvan pr forbids adding a non-kosher substance
into kosher foodstuff with the intention that it will be nullified and thus have no halachic
effect on the food. Hence, if a kosher animal containing a non-kosher gene is deemed
permissible solely on the basis of 103, then it would be forbidden for a Jew to knowingly
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modified mammals. As noted above, the offspring of a non-kosher mammal is
forbidden even if it has all the physical properties of a kosher animal. As such,
if a gene is taken from a non-kosher mammal and implanted in the fertilized
egg inside a kosher mammal, we might be compelled to forbid the offspring
— unless we can apply the concept of Y1073, and thus ignore the offspring’s non-
kosher genetic origins.

MY NN ANYN

One argument against utilizing the concept of 91 in this context is a significant
restriction on the rule of %171 imposed by the Mordechai (Chullin 737). The
Mordechai asserts that 92 does not apply in situations of yn»nna amyn —
wherein the small portion of forbidden material was present from the inception
of the item in question. If a food item contained a small forbidden component
already at the time it came into existence, that component may not be ignored,
even if it comprises a very small percentage of the food item. The law of ",
according to the Mordechai, applies only when two substances existed indepen-
dently and were then mixed together. If one of the substances constitutes a small
proportion (generally, one-sixtieth) of the mixture, then it is deemed “negated”
and thus has no halachic impact upon the other food. If, however, a product
from the outset consisted of two substances, they are both deemed halachically
significant, regardless of their respective proportions. Thus, for example, the
Mordechai rules that if a woman performing chalitza spits blood instead of
saliva, the chalitza" is valid as long as even a minuscule amount of saliva is
mixed with the blood. In such a case, we do not view the small portion of saliva
as “negated” by the blood, since the liquid was produced in the woman’s mouth
from the outset with both fluids, and thus they are not subject to the provision
of 50,

A number of Acharonim' drew proof to the Mordechai’s position from
the Gemara’s discussion in Maseches Chullin (69a) concerning the law of 12
mpa — a living fetus removed from its mother’s carcass after the mother was
slaughtered. Halacha permits eating the fetus’s meat without first slaughtering
it, as it was covered by the slaughtering of the mother animal. However, if the
mother had begun delivery before it was slaughtered, and part of the fetus — for

create such a situation. This point is made by Rav Yaakov Yisrael Fisher (Even Yisrael
8:55), as discussed by Rav Bleich in the article cited above, n. 1.

11. If a man dies without children, his widow must marry his brother, unless she performs
the chalitza ritual, during which she spits in front of the brother.

12. Rav Moshe Katzenelenbogen, Ohel Moshe 22; and Rav Shimon Shkop, Shaarei Yosher
3:26.
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example, its leg — had exited the mother’s body before slaughtering, that part
of the fetus is forbidden for consumption.

The Gemara raises the question of whether one may eat an animal born from
the union of two nypa 13, one of which had a part of its body outside the womb
before its mother was slaughtered. Does the forbidden portion of one of the two
parents render the offspring forbidden? The Gemara concludes that the animal
would be permissible, but not because we apply the concept of 1021. Throughout
its discussion of this case, the Gemara never proposes that the forbidden por-
tion of one of the two parents should be negated by the majority and may thus
be ignored. The reason, some Acharonim suggest, is that this animal came into
existence as a “mixture” consisting of a small forbidden portion and a majority
of permissible matter. Since the animal was 1n%nna amyn — it consisted from
the very outset of both permissible and forbidden portions — we cannot apply
the rule of %o0.

Returning to the case of a genetically modified organism, since the animal
came into existence with a gene from a non-kosher source, it is seemingly not
eligible for 51073, and it should thus be forbidden.!?

However, it seems likely that the Mordechai’s qualification would not apply
to this case. The Noda Be-Yehuda (Mahadura Tinyana, Y.D. 54), citing his son,
asserts that the Mordechai established the exception of 1n%nna amyn only with
regard to certain forms of 2. A fundamental distinction exists between the
application of 91 in the context of mmoxr maxn — the status of food prod-
ucts for consumption — and in other contexts. In other areas of halacha, the
question that arises when two substances mix with one another is how to hala-
chically define the mixture, given that it consists of two distinct components.
The guiding principle in such situations, based upon the verse in Sefer Shemos
(23:2), is monY a1 IR — the mixture’s identity is determined based upon the
majority component. According to the Noda Be-Yehuda, it is with regard to
these situations that the Mordechai establishes the rule of 1n»nna amyn. Since
the substance was made from the outset with both components, they are both

13. It should be noted, however, that even if we accept this line of reasoning, the prohibi-
tion might apply only on the level of 11277, a Rabbinic enactment. The Minchas Kohen
(Sefer Ha-Taurovos 1:4) asserts that although the Torah prohibits eating even very small
amounts of forbidden food, this does not apply to forbidden food mixed with permis-
sible food. Even when %11 does not occur and the mixture is forbidden, eating small
quantities of the forbidden food would be prohibited only 13:2711. (See Peri Megadim,
Shaar Ha-Taarovos 2:2, who disputes this contention.) According to the Minchas Kohen,
even if we cannot discount the gene taken from a non-kosher source, what's at stake is
only a Rabbinic prohibition, giving us additional flexibility and grounds for relying on
leniencies.
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halachically significant and the minority component cannot be disregarded.
Thus, for example, in the case of chalitza, where halacha requires the woman to
expectorate saliva, the obligation is fulfilled as long as the substance that leaves
her mouth includes even a small percentage of saliva.

When it comes to the consumption of food, however, %71 operates much
differently. The principle of 7p>y> nyv establishes that a mixture containing for-
bidden food may not be eaten if it contains the taste of the forbidden food. The
determining factor in such situations is not the formal identity of the mixture,
but rather the presence or absence of the forbidden food’s taste. Accordingly,
the Noda Be-Yehuda contends, it makes no difference whether the product
consisted from the outset of both components or if two separately preexist-
ing entities mixed. Since the critical factor is the forbidden food’s taste, the
mixture cannot be prohibited if the forbidden food’s taste cannot be discerned.
As a practical matter, halacha generally presumes that a food’s taste cannot be
discerned when it constitutes a proportion of 1:60 or less. Thus, according to
the Noda Be-Yehuda, even if a product consisted from the outset of a forbidden
component, the product is permissible if the forbidden substance constitutes
one-sixtieth or less of the entire product.

Quite obviously, a single gene constitutes far less than one-sixtieth of an
organism, and the fish or animal should thus seemingly be permissible for
consumption.

We might also add that our case might not even fall under the category
of 1% nnn 1myn, since the gene from the non-kosher source is introduced to
the egg and immediately “negated” by the majority at that point. Although the
salmon emerges from the egg with this gene, that gene had already, halachically
speaking, been “negated” the moment it was added to the egg. As such, the fish
is entirely permissible.

79190y

One may, however, contend that %101 cannot be applied in this case in light
of a ruling of the Rashba in one of his responsa (3:214). The Rashba addresses
a case in which a small amount of vinegar originating from non-Jewish wine
was mixed with honey to produce medicine. This mixture is forbidden for
consumption, the Rashba rules, despite the fact that the vinegar constitutes a
small proportion of the mixture, because 73 119’y — this is the ordinary way of
making this product. Since the vinegar is supposed to be added to the honey,
it cannot be considered “negated” by the honey, and the mixture is therefore
forbidden.

We might argue, then, that once it becomes standard procedure to add a
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gene to modify a certain creature, this gene cannot be discounted, despite its
constituting a minuscule proportion of the final product.

However, the Noda Be-Yehuda (Mahadura Tinyana, Y.D. 56) notes that many
Rishonim do not accept the Rashba’s position, and one may rely upon their
lenient ruling. The Noda Be-Yehuda adds that even according to the Rashba, the
mixture would be forbidden only 133711 — on the level of Rabbinic enactment, as
opposed to Torah law — and thus there is certainly room to rely on the lenient
position.'*

TRYNA a7

Another argument that one might advance to deny the possibility of %101 in this
case is the rule regarding Tnynn 727 — a stabilizing agent in a food product. If
the stabilizer is forbidden for consumption, then the food containing the stabi-
lizer is forbidden regardless of how small a proportion of the food the stabilizer
comprises. The reason underlying this rule is that the stabilizer’s presence is
unmistakably discernible, as it lends the food its texture. Since its effects are clear
and evident, it cannot be ignored, even if it constitutes a minuscule portion of
the product.

At first glance, this principle should be applied to a foreign gene added for
the purpose of accelerating growth. Although the forbidden gene comprises an
infinitesimally small proportion of the organism, nevertheless, its effects are
discernible in the creature’s rapid growth. One might argue, then, that we cannot
disregard the forbidden gene in light of its evident impact on the creature.

However, there is an important exception to the rule of 7mynn 727 that under-
mines this argument. The Shulchan Aruch (Y.D. 87:11) permits eating a food
product with a non-kosher stabilizer (that comprises less than one-sixtieth of
the product) if the product also contains another stabilizer that is permissible for
consumption. The special stringency of 7nynn 127 applies only if the non-kosher
stabilizer is the product’s sole stabilizing agent. Accordingly, a non-kosher gene
added to an organism should not render the organism forbidden, as it is not
the only substance that causes the creature to grow. The gene combines with
other material in the organism — which is, of course, entirely permissible — to
advance its growth, and it is thus subject to the law of 9.

This argument, however, would not be valid if the genetic modification dis-
cernibly enhances the flavor of the meat. If, for example, manufacturers begin
introducing the gene of pig into livestock to enhance the beef’s flavor, it would
be difficult to apply the rule of 701 to permit the beef. Since the minute portion

14. For more on the Noda Be-Yehuda’s discussion, see Rav Yitzchak Weiss, Minchas Yitzchak
(2:28:10).
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of forbidden substance is clearly discernible, it cannot be overlooked, and thus
the product would perhaps be forbidden.

Orla and the Grafted Branch

There may in fact be a compelling halachic precedent for applying 5101 to our
situation and viewing the implanted gene as assuming the identity of the host
organism.

The Gemara in Maseches Sota (43b) addresses the case of a branch taken
from a tree within the first three years after its planting — whose fruit is forbid-
den due to the prohibition of orla — and grafted onto an older tree. The Gemara
rules that all the fruit produced by the tree, including by the grafted branch, is
permissible for consumption, because the grafted branch loses its identity and
assumes the identity of the host tree. Even though the grafted branch likely
affects certain biological properties of the host tree, nevertheless, since it has
become part of the host tree, it loses its identity and is regarded as a branch of
an older tree, which is not subject to the prohibition of orla.

Rav Sternbuch, in his aforementioned responsum, suggests drawing an anal-
ogy between this case and the situation of a genetically modified organism. In
the case of the modified organism, a small portion of one species is implanted
within another. Thus, just as the orla branch loses its original identity and the
fruit it subsequently produces is not regarded as orla, similarly, a gene intro-
duced into the egg of a different species should lose its identity and assume the
identity of the host species. This analogy might prove that the concept of Y1072
is applicable in the case of genetically modified organism, despite the effects of
the implanted gene on the host organism.

MYV NN

In truth, even if we would conclude that the non-kosher gene cannot be negated
through the concept of %1073, we would still have good reason to permit the
consumption of the genetically modified creature, due to a theory postulated
by the Noda Be-Yehuda elsewhere in his writings concerning the prohibition of
7w »¥xn — eating small quantities of forbidden food.

Although beis din would not administer corporal punishment to violators
guilty of eating small quantities of forbidden food (generally, less than a ke-
zayis), nevertheless, halacha forbids eating any amount. However, the Tzelach
(written by the author of Noda Be-Yehuda), in Maseches Pesachim (44a T n"1
7"y91), makes an exception to this rule. He notes that the reason given for the
law of my>w »xn is the fact that it is »0170%8Y "N — the consumption of a small
quantity of forbidden food could combine with food eaten subsequently to reach
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the amount which renders one liable to malkos (lashes). In other words, the con-
sumption of small quantities is forbidden only because a small quantity could
eventually combine with additional food to comprise the minimum amount that
warrants malkos. Accordingly, the Tzelach contends, in a case in which there is
no possibility of reaching the minimum quantity prohibited by the Torah, »xn
MYV is permitted.

The case he discusses is one who wishes to eat a small morsel of chametz
in the final moments of Pesach. Since chametz will become permissible by the
time one would be able to eat a ke-zayis of chametz, there should, in theory, be
no reason to forbid the consumption of a small bit of chametz at this point. For
this reason, the Tzelach contends, the Rambam (Hilchos Chametz U-Matza 1:7)
cites a Biblical source for the prohibition of eating small amounts of chametz.1>
If this were forbidden solely because of myw >¢n, then it would be permissible
to eat a small portion of chametz in the final moments of Pesach. The Rambam
therefore resorted to a Biblical source to establish that eating small amounts
of chametz is intrinsically forbidden, and not merely due to the possibility of
subsequently reaching the amount of a ke-zayis.

This theory of the Tzelach should conceivably apply also to situations of
a food product containing a minuscule portion of forbidden food that is not,
for whatever reason, subject to 9a. Beis din can punish a sinner for eating
forbidden food only if the violator partakes of a ©19 nax »131 1> — a ke-zayis
of forbidden food within the time-frame of v19 n» 3%, which is commonly identi-
fied as anywhere from 4-9 minutes. According to the Tzelach, it would seem,
in a case in which there is no theoretical possibility of consuming a ke-zayis of
forbidden food within this time frame, such as if the forbidden substance con-
stitutes a fractional portion of the food one eats, the food should be permissible.

This is certainly the case with regard to a kosher animal containing a single
non-kosher gene. The amount of non-kosher substance in this animal’s meat
constitutes an infinitesimally small proportion of the meat. As such, even if 702
cannot take effect, the meat should be permissible because one could not pos-
sibly partake of a ke-zayis of forbidden foodstuff within the period of v19 n%ax.

Conclusion

When it comes to fowl and fish, the status of a genetically modified organism
that has kosher properties but contains a gene from a non-kosher species is
subject to debate among the Rishonim. Mammals, according to all opinions,

15. ynn %o80 ®Y (Shemos 13:3).
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are forbidden if they were produced by non-kosher animals, regardless of their
own physical characteristics.

Nevertheless, it seems likely that we may apply the rule of %01 and thus
overlook the forbidden element within a genetically modified kosher fish or
animal. Even if 72 does not apply in such a case, the forbidden gene constitutes
such a small portion of the organism that there is no possibility of consuming a
ke-zayis of the creature’s forbidden substance within the period of v19 n%x, and
thus the fish or animal is permissible (according to the position of the Tzelach).



