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guardian

Abortion Demand Soars in Countries Hit by Zika
outbreak, Study Finds

June 23, 2016
by Sarah Boseley. Health Editor

Women in Latin America, where abortion is often illegal, are seeking online help in
unprecedented numbers in response to the virus linked to birth defects.

Demand for abortions has soared among women living in countries hit by the
spread of the Zika virus who fear having a baby with severe birth defects, new data
shows.

In unprecedented numbers, women in Latin America are accessing the website
Women on Web, which has a long history of helping those in countries where abortion
is illegal to obtain pills which will terminate an early pregnancy. In Brazil, Venezuela
and Ecuador the requests for help have doubled, while in other Latin American coun-
tries they have risen by a third.

Revelations about the scale of abortion demand published in the New England
Journal of Medicine come as the golfer Rory Mcllroy pulled out of the Olympics in Rio,
citing anxiety over potential Zika infection. “I've come to realise that my health and
my family’s health comes before anything else,” he said in a statement.

“Even though the risk of infection from the Zika virus is considered low, it is a risk
nonetheless and a risk | am unwilling to take.”

The World Health Organisation is advising travellers to the Olympics to practise
safe sex using condoms or abstain for eight weeks after their return, to avoid the
risk of sexual transmission of the virus to a woman who is pregnant or planning to
become so.

Many women living in Latin America, however, find it hard to protect themselves
against the virus spread by mosquitoes and do not have the option of termination in
the event of an unwanted pregnancy. It is particularly hard for those in poorer com-
munities, living in difficult conditions where mosquitoes readily breed.

“One of the reasons for doing this study is to give a voice to women trapped in
this epidemic,” said Dr Catherine Aiken, academic clinical lecturer in the department
of obstetrics and gynaecology of the University of Cambridge, “and to bring to light
that with all the virology, the vaccination and containment strategy and all the great
things that people are doing, there is no voice for those women on the ground.”
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In a supplement to the study, the researchers have published some of the emails
to Women on Web which reveal their fears. “l need to do an abortion because of the
great risk of infection with Zika here ... Please help me. My economic situation is
extremely difficult,” said one woman in Brazil.

Another in Colombia wrote: “Here Zika is a major problem and the health authori-
ties do not help with it ... | have no resources at this time and want to ask for your help
because fear overwhelms me. What if the baby is born sick?” An email from a woman
in Venezuela said: “We are going through a really serious situation for the economic
and humanitarian crisis unleashed by Zika. There are no treatments, contraceptives
nor pills to abort. | want to terminate my pregnancy but | cannot.”

Women on Web is a longstanding and well-used website which had its origins
in a boat that used to moor off the shores of countries where abortion was illegal
and offer help to women who arrived in dinghies. The researchers analysed data
from January 2010 to March 2016 for 19 Latin American countries, comparing the
numbers of requests with three countries — Chile, Poland and Uruguay — where there
have been no health warnings about the dangers of Zika virus in pregnancy.

“There is a huge surge,” said Aiken. “It's over 100% increase in demand in some
of the countries we looked at — almost 110% increase in Brazil.” In those countries
with no Zika outbreak, there was no such rise in demand.

The study, funded by the National Institutes of Health and the National Science
Foundation, was carried out by researchers in the US and the UK. Abigail Aiken, an
assistant professor at the University of Texas at Austin, said the numbers inevitably
underrepresented the demand. “Accurate data on the choices pregnant women make
in Latin America is hard to obtain. If anything, our approach may underestimate the
impact of health warnings on requests for abortion, as many women may have used
an unsafe method or visited local underground providers,” she said.

Aiken spoke of “a much, much wider problem with women who don’t have access
[to the internet] and live in very poor rural areas and are in very dire straits and will
be driven to less safe methods of illegal and underground abortion. We think we are
looking at the tip of the iceberg.”

Copyright © theguardian.com
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Aborting a Fetus Infected With the
Zika Virus

he outbreak of the mosquito-borne Zika virus in 2015-2016, first in Brazil

and then throughout the Americas, has produced heartbreaking images
of sickly infants suffering from microcephaly — an underdeveloped brain that
results in a small head — and other malformations. Although people who con-
tract the disease generally show either no or mild symptoms, in the case of a
pregnant woman Zika can cause severe defects in the fetus, which translate
into devastating disabilities throughout the child’s life. The underdevelopment
of a fetus’s brain due to the mother’s infection can lead to premature death, in
the most extreme cases, and in others, to significant lifelong disabilities and
impairments.

In June 2016, the Center for Disease Control and Prevention reported that
234 pregnant women in the United States — including both U.S. residents and
visitors — had been diagnosed with Zika since the beginning of that year, three
of whom had delivered babies with Zika-related defects. Three others chose to
terminate their pregnancies after deformities were found in the fetuses they
were carrying.

Abortion has indeed emerged as a strong preference among pregnant
women diagnosed with Zika. On June 22, 2016, the New England Journal of
Medicine reported a surge in the demand for abortions in Latin America, the
region worst hit by the epidemic. In Brazil, Venezuela, and Ecuador, abortion
requests doubled after warnings were issued of the disease’s devastating effects
on developing fetuses.

Jewish law and tradition, of course, regards the creation and maintenance of
human life as the most sacred of a person’s duties, and has thus always opposed
the termination of pregnancies. But might there be halachic justification for
permitting abortions in the case of an unborn child diagnosed with Zika? If so,
at which stage of gestation would this be permitted?!

In an attempt to answer this question, we will explore the basis and nature
of the halachic prohibition of killing an unborn child.

1. Of course, this question is not limited to cases of Zika infection, and applies also to
fetuses diagnosed with Tay-Sachs and other severe conditions, as we will see below.
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286 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

TONR NI 233291 19 HRIWIHT DY TN RIS

The Mishna in Maseches Nidda (44a) establishes that a killer is liable to capital
punishment regardless of the victim’s age, even if the victim was an infant who
had just been born (1nx 0y 11 ;1rn). The clear implication is that killing an
unborn child does not render one liable to capital punishment. This is noted
explicitly by the Mechilta, cited by Rashi in his Torah commentary (Shemos
21:12), in reference to the verse, nny mn nm wr non (“One who strikes a man and
he dies shall be put to death”). The Torah considers killing an wx — a “man”
— a capital offense, and the Mechilta interprets the term wx in this context as
referring to a human being that has been born.2

Interestingly, halacha distinguishes in this regard between Jews and gen-
tiles. In Maseches Sanhedrin (57b), the Gemara rules that for gentiles, killing
even an unborn fetus constitutes a capital offense, punishable by execution.
The Gemara infers this rule from God’s command to Noach after the flood
forbidding murder, which applies to all humankind: 79v> 17 DTR2 DTRN DT J9W
(Bereishis 9:6). The phrase nTxa nTRn 07 791w could be interpreted as a refer-
ence to killing a “person in a person” — namely, a fetus — and since the Torah
declares this crime a capital offense (70v> m7), the Gemara concludes that killing
an unborn child, like ordinary murder, is punishable by execution. However,
once the Torah was given, Am Yisrael became subject to the Torah’s laws, not the
universal code presented to Noach after the flood, and according to Torah law, as
noted earlier, killing a fetus does not constitute a capital offense. This distinction
between Jews and gentiles is codified by the Rambam (Hilchos Melachim 9:4).

Nevertheless, while it is clear that for a Jew, killing a fetus is not equivalent
to actual murder with respect to liability to capital punishment, the question
remains whether it is still forbidden by Torah law.

Tosfos, later in Maseches Sanhedrin (59a), indicate that killing a fetus is for-
bidden due to the rule of 17Ox N1 1251 7W YRWYHT DY TN 8D — “There is nothing
that is permissible for a Jew and forbidden for gentiles”® The Gemara there
establishes this rule to explain why laws that were given to mankind before the
Revelation at Sinai, but were not subsequently repeated to Am Yisrael after they
received the Torah, are binding for Jews. Although the Jewish nation transi-
tioned at Mount Sinai from the universal code applicable to all humanity to the
system of Torah law, nevertheless, there cannot be an obligation or prohibition
by which gentiles are bound but Jews are not. As Rashi explains, Am Yisrael was
set apart at Mount Sinai for a special stature of sanctity — wTpnn> — and not

2. WRNPNY NRIN RNMP 11NV TY 17N IR,
3. Henceforth, we will refer to this rule with the abbreviated phrase ny1n x»%.
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to be relieved of obligations charged to all humankind. Therefore, even if a law
that preceded the Revelation was not later repeated to the Jewish people, it can
be assumed to be binding upon them. Tosfos apply this rule to the prohibition of
killing fetuses, noting that although Jews are not liable to the same severe pun-
ishment for this offense as gentiles, it is nevertheless forbidden for Jews just as
it is for gentiles. This comment is also made by Tosfos in Maseches Chullin (33a).

Abortion as Murder

The implications of Tosfos’ view are expressed by Rav Meir Simcha of Dvinsk in
Or Sameiach (Hilchos Issurei Biah 3:2):

VN 1YY 9.0 DNRA PRV IR AN NN INR PRRATIORTI NNXNN NWVITH 223
ORIV 0T HY RINNT NON Y90 ,NWPI 1Y DR

With regard to the sanctity of the mitzvos — certainly, [Jews] after the
giving of the Torah are bound by all the commands by which they were
bound beforehand. But with regard to punishments, if one transgressed
and committed [the forbidden act], the Torah showed greater compas-
sion for the blood of a Jew...

According to Rav Meir Simcha, the rule of nyn 8% means that Jews are bound
by precisely the same prohibitions that applied before they received the Torah.
Even when the Torah treats Jewish violators more leniently, as in the case of
killing an unborn child, the initial prohibition remains fully in force for both
gentiles and Jews alike. According to this perspective, killing a fetus is strictly
forbidden on the level of Torah law and constitutes outright murder, notwith-
standing the exceptional provision absolving Jewish offenders from capital
punishment.

Rav Meir Simcha follows this approach in his Meshech Chochma (Shemos
35:2) as well, where he writes about a Jew who kills a fetus, n»nw 2115 1nmn qom
— meaning, he is liable to death, but the punishment will be brought upon him
by God, and not by the human court.* In his view, it appears, killing an unborn

4. The Chemdas Yisrael (Kuntres Ner Mitzvah, pp. 175-176) cites this theory from the work
Zechusa De-Avraham, and raises the question of how to reconcile this view with the
explicit Torah law requiring one to pay reparations if he kills a fetus by beating its
mother (Shemos 21:22). The famous rule of n>3n na772 Y W) absolves one of restitution
payments for damages if he incurred a capital punishment at the same time he caused
the damage, and Rabbi Nechunya ben Ha-Kaneh (Kesubos 30a) famously applies this
rule even if the capital offense is punishable only by God. Accordingly, if killing a fetus
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child qualifies as murder in every respect, the lone exception being that beis din
will not sentence the offender to execution.

This is also the implication of the Maharal in his Gur Aryeh (Shemos 21:12),
where he raises the question of why the difference between Jews and gentiles
with respect to the punishment for killing a fetus does not violate the rule of
oyn &8>Y. Even once Tosfos establish that this is forbidden for both Jews and
gentiles, gentiles are still held to a stricter halachic standard by being liable to
capital punishment. How can this be reconciled with the axiom of nymn x5,
which precludes the possibility of applying a stricter standard to gentiles than
to Jews? The Maharal answers that in the case of a Jew who Kkills a fetus, the
Torah does not treat the offender more leniently, but rather applies a stricter
standard to beis din, preventing them from executing the perpetrator. Thus, this
provision reflects not a looser standard for Jews, but rather a stricter standard.
It emerges from the Maharal’s comments that even for Jews, killing an unborn
infant constitutes outright murder, but the Torah restrains beis din from execut-
ing the perpetrator.

According to these sources, and the straightforward reading of Tosfos, killing
a fetus is strictly forbidden and constitutes murder.

At first glance, we might question this conclusion in light of the Mishna’s
ruling in Maseches Ohalos (7:6) concerning the case of a woman experiencing
life-endangering complications during childbirth. The Mishna instructs that the
fetus should be killed for the purpose of saving the mother’s life, pnmp nonw nan
mnY — “because her life takes precedence over his.” If, however, the woman’s
life is threatened after the infant’s head exited her body, then the baby may not
be killed to save the mother, wai »an wai pmT prY — “we do not discard one life
for the sake of another”

The Mishna here explicitly distinguishes between killing an unborn child
and killing a newborn, permitting the former for the sake of rescuing a life, while
forbidding the latter in such a case. This would appear to suggest that killing
a fetus is fundamentally different from standard murder. A famous halachic
principle forbids killing to save one’s life (except when one comes under attack,
in which case he is permitted to kill the pursuer in self-defense). As such, if kill-
ing an unborn child constitutes murder, there should be no basis for permitting
killing such a child in order to save the mother — just as there is no basis for
permitting killing the child to save the mother after he or she has begun exiting
the womb.

The answer may lie in the reason that halacha forbids killing to save one’s

renders one liable to death at the hands of God, then according to Rabbi Nechunya ben
Ha-Kaneh, one should not be required to compensate the parents after killing a fetus.
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life. The Gemara (Sanhedrin 74a) explains this rule as based on our inability to
determine the relative value of different people’s lives. In the Gemara’s words,
90 PO T ’NTT 1IN o8N — “How do you know that your blood is redder?”
Only God can determine which life is more valuable than another, and thus a
person has no right to take another life to save his own. The Minchas Chinuch
(296:24) posits that in the case of a fetus, however, we are indeed authorized to
choose one life over another. Since the fetus has not yet been born, and is thus
not considered a complete human organism, we may grant preference to the
life of a human being who has already been born. Thus, even if we assume that
killing a fetus constitutes outright murder, we can easily explain why halacha
permits killing a fetus to save its mother’s life, as murder is permitted to save a
life in the very rare situations in which we are authorized to grant preference to
one persons life over another.”

A Fetus as a9

Another way of reconciling the Mishna’s ruling with the assumption that abor-
tion constitutes murder emerges from the surprising comments of the Rambam
in Hilchos Rotzeiach (1:9). The Rambam writes that in a case in which labor
places a woman in a life-threatening situation, the infant is killed 47115 ®nw nan
mmnY Ik — “because it is as though it pursues her to kill her” In the case in
which the infant’s head had already exited, the Rambam rules that the baby may
not be killed because 0%y 5w wav wr — “this is the natural way of the world,’
in which the law of rodef cannot be applied. Surprisingly, the Rambam felt it
necessary to resort to the law of 911, which permits (and even requires) killing
someone who seeks to kill another, to explain why a fetus may be killed to save
its mother during childbirth. Many writers struggled to explain this comment
and the distinction between the two cases in the Rambam’s view.® Regardless,
the Rambam clearly implies that before the fetus begins exiting the womb, it
would be forbidden to take its life even for the sake of saving another life, except
in the case in which the fetus itself threatens the mother.” Thus, for example, if
a person is ordered at the threat of death to perform an abortion, the Rambam

5. See also Rav Shmuel Rozovsky’s discussion in Zichron Shmuel 83:14-16. Rav Yechiel
Yaakov Weinberg, however, rejects this approach in his Seridei Eish (3:127).

6. Rav Moshe Tzuriel, in an article on this topic published in Techumin (vol. 25), cites
fourteen different explanations of the Rambam’s view. Rav Tzuriel’s essay can be accessed
online, at http://www.zomet.org.il/?CategorylD=260&ArticleID=277.

7. 'The Sema (C.M. 425:8) surprisingly understood the Rambam to mean that the fetus
may be killed in this case because it is not considered a full-fledged life, as it had not yet
exited the womb. It is difficult to reconcile this reading with the Rambam’s formulation,
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would seemingly require him to surrender his life to avoid this transgression.®
The Rambam understood the Mishna as permitted killing a fetus only in the
unique case in which the fetus is regarded as a “pursuer” because it directly
threatens the mother’s life. Under all other circumstances, however, it would be
forbidden to kill a fetus even to save a life, just as one may not kill anyone else
to save a life. This is, in fact, the ruling of Rav Moshe Feinstein in his famous
responsum on the subject (Iggeros Moshe, C.M. 2:69).

One might, however, distinguish between the case discussed by the Rambam
and other situations of abortion. The Rambam speaks here of a fetus during
childbirth, who has already entered the birth canal and is poised to enter into
the world. It is perhaps for this reason that the infant is already considered a full-
fledged human organism. Quite possibly, however, the Rambam would concede
that at earlier stages, before childbirth, a fetus is not considered a full-fledged
human organism with respect to which we can apply the prohibition of murder.
Hence, the Rambam’s ruling does not necessarily lead us to the conclusion that
all abortions constitute outright murder. This point is made by Rav Chaim Ozer
Grodzinsky (Achiezer 3:72:3).

Moreover, Rav Yechiel Yaakov Weinberg (Seridei Eish 3:127) explains the
Rambam’s comments differently, asserting that the Rambam does not, in fact,
consider killing a fetus equivalent to murder. In Rav Weinberg’s view, the
Rambam utilizes the term qm here the way he uses it in Hilchos Chovel U-Mazik
(8:15), where he writes that one who throws a fellow passenger’s belongings
off a sinking ship to save the vessel does not have to compensate that passen-
ger. The Rambam explains, Pownw nwy na71 mem 0ANY DPINK G717 MI...RVHNY
oyvim — “because the cargo...is like someone chasing them to kill them, and
he performed a great mitzva by discarding it and saving them.” In other words,
property that causes a threat to life may be destroyed without incurring liability
for damages. Rav Weinberg boldly asserts that this is the Rambam’s intent in
formulating the provision permitting killing a fetus that endangers the mother.
He means to say that although the fetus is the “property” of the father, it nev-
ertheless may be killed because it poses a threat to the mother.® According to

however, as the Rambam clearly attributes this provision to the fact that the fetus “pur-
sues” the mother.

8. Another example (noted by Rav Shmuel Auerbach in his Darchei Shmuel commentary
to Maseches Ohalos) would be the case of a pregnant woman who requires life-saving
surgery that would cause fatal harm to the fetus. According to the Rambam, it would
presumably be forbidden to perform such an operation, as the fetus is not the cause of
the mother’s condition and is thus not a 9.

9. This reading of the Rambam’s comments is also suggested by Rav David Metzger in his
annotation to the Rashba’s commentary to Maseches Nidda (54a, note 184).
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this reading, the Rambam does not consider killing a fetus akin to murder, but
rather views it as an act of “damage” to the parents, which is permissible in cases
of dire need.

It emerges, then, that Tosfos view the termination of a pregnancy as a Torah
violation, and presumably an act of murder, and this may also be the view of the
Rambam, depending on how one interprets his ruling.

Abortion as an ayTh MON

The Ran (Chullin 19a in the Rif), commenting on a difficult passage in Maseches
Arachin (7a), appears to take the view that killing a fetus as an 131177 Mox (a
prohibition enacted by Chazal).

The Mishna in Arachin establishes that if a pregnant woman is convicted of
a capital offense, the sentence is carried out immediately, without waiting until
she delivers her baby. The only exception is when the woman had already begun
labor, in which case the execution is suspended until after the child’s delivery.
The Gemara reacts to the Mishna’s ruling by wondering why such an obvious
point needed explication: ®’n nan ,xvwa — “This is obvious; it is part of her
body!” As the fetus is part of the woman’s body, the Gemara felt it obvious that
the fetus should be killed along with the mother. To explain why the Mishna
found it necessary to articulate this halacha, the Gemara comments that one
might have thought otherwise due to the husband’s stake. Since the infant inside
the convicted mother’s womb belongs to the father, one might have assumed that
the sentence should be delayed to save his child. The Gemara concludes that the
infant is not saved because the Torah indicates that a fetus inside a convicted
pregnant woman dies along with the mother.1

Several Rishonim address the question of why the Gemara found it obvious
that the fetus should perish along with the convicted mother, and what precisely
the Gemara means by describing the fetus as now — part of the woman’s body.
Tosfos (Sanhedrin 8ob), citing Rabbeinu Tam, explain that since the fetus is
connected to and dependent upon the woman’s body, the death sentence issued
against the mother ipso facto applies to the fetus as well. This explanation of the
Gemaras comment is noted by Rav Yair Bachrach (Chavos Yair 31), who draws
proof from this passage that killing a fetus constitutes a Torah violation. The
Gemara explained that the fetus is killed along with the mother only because
the fetus is included in the mother’s death sentence, indicating that otherwise,
the court would be required to delay the execution in order to avoid killing

10. The Gemara infers this halacha from the phrase onw oy wnm (Devarim 22:22).
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the fetus. This would appear to prove that killing the fetus is, under ordinary
circumstances, forbidden."

The Ran, however, explains the Gemara’s comment differently. He dismisses
the aforementioned reading, noting that if the death sentence applies to the
fetus, then in a case in which the infant is born after the court’s ruling but
before the woman’s execution, the newborn infant should be executed, since it
has been sentenced to death. This conclusion is clearly untenable, and the Ran
therefore rejects the notion that the court’s sentence incorporates the fetus.’? To
explain the Gemara’s comment, the Ran writes, X% , 0590 1Y Y XOW 13 79990
wrn — “As for the fetus, since it has not yet entered into the air of the world,
we pay no concern.” According to the Ran, it seems, the Gemara found it obvi-
ous and self-evident that the fetus is killed along with the mother because it
is not considered a full-fledged human being, and thus it does not have to be
taken into consideration. The Ran apparently understood the phrase xn now to
mean that since the infant is part of the woman’s body, it does not constitute an
independent life, and thus killing it does not constitute murder. Accordingly,
Rav Chaim Ozer Grodzinsky (Achiezer 3:65) notes that in the Ran’s view, killing
a fetus is not forbidden on the level of Torah law, and is rather prohibited only
111 (by force of Rabbinic enactment). The only exception, as indicated by
the Gemara, is after the onset the labor, when the fetus attains the status of a
human being and thus comes under the Torah prohibition of murder.”* (As we
saw above, Rav Chaim Ozer applied this distinction to the issue of killing a fetus
to save the mother from life-threatening labor.)

This view was taken later by the Maharit (1:99), who draws proof from the

11. Interestingly, however, the Chavos Yair contends that killing a fetus does not constitute
murder, but rather falls under the category of Y015 yar nkxin — “wasting seed,” which
is commonly used in reference to male masturbation. Just as it is forbidden for a man to
purposely discharge from his body the “seed” that can be used to create life, it is similarly
forbidden to purposely remove a fetus — a potential life — from a woman’s body.

12. Rabbeinu Tam would likely respond to this argument that once the infant exits the
mother’s body, he assumes an entirely new identity, and is thus no longer subject to the
mother’s death sentence. See Shiurei Rabbeinu Meshulam David Ha-Levi, Arachin 7a.

13. Rav Moshe Feinstein, in the aforementioned responsum, insists that even the Ran con-
sidered killing a fetus a Torah violation. He understands the Ran to mean that once the
Torah requires executing the pregnant woman without waiting for the baby to be deliv-
ered, as the Gemara infers from a verse in the Torah (cited above, note 10), we disregard
the fetus in accordance with this extraordinary provision. In general, however, a fetus
must be regarded as a full-fledged human being who may not be killed. This reading,
however, is very difficult to accept, as the Ran made these comments in explaining the
Gemaras initial reaction to the Mishna’s ruling, whereas the Scriptural source for killing
the fetus is mentioned later in the Gemara’s discussion.
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Gemara’s discussion that the fetus’s life is not a consideration in such a case, as
it is only because of the husband’s stake that one might have thought to delay
the execution until after the child’s birth. The Maharit thus rules that killing
a fetus does not constitute murder at all.'* This is also the ruling of former
Sephardic Chief Rabbi Bentzion Meir Chai Uziel (Mishpetei Uziel 3:46), who
explains the phrase xn naw xvwa to mean that since the fetus is considered part
of the mother’s body, there is no need to delay the execution in order to spare
the infant.

The notion that killing a fetus is forbidden 13271 appears as well in a respon-
sum of the Radbaz (2:695), who writes that although this does not constitute
murder, it is forbidden nmx1 pya 1T mwn — it outwardly appears like murder.
The clear implication is that this prohibition was enacted by Chazal, and does
not fall under the Torah prohibition of murder.

Violating Shabbos to Save a Fetus

One of the arguments advanced against this position is the Gemara’s explicit
ruling in Maseches Arachin (7a) that one may violate Shabbos in order to save
the life of a fetus, even in a situation in which the mother’s life is not in danger.
The Gemara there addresses the case of a pregnant woman who died during
labor on Shabbos, and it states that baby should be surgically removed from the
mother’s body so that it can be saved, despite the Shabbos violation this entails.
This ruling is codified in the Shulchan Aruch (O.C. 330:5). It emerges, then, that
halacha permits desecrating Shabbos to save a fetus, even if the mother cannot
be saved. Rav Moshe Feinstein contends that it is simply inconceivable that

14. Many later poskim noted that the Maharit appears here to contradict his own ruling just

two responsa earlier (97), where he forbids killing a fetus and cites numerous sources
indicating that a fetus is regarded as a full-fledged human being. Rav Moshe Feinstein
boldly asserts that the second responsum was forged and was not actually authored by
the Maharit. However, Rav Eliezer Waldenberg, in his response to Rav Moshe’s stern
rejection of his lenient ruling (7zitz Eliezer 14:100), notes that the Maharit’s own disciple,
Rav Chaim Benveniste, cites this responsum of the Maharit in his Shiyurei Kenesses
Ha-Gedola (Y.D. 154). In an earlier responsum (Tzitz Eliezer, vol. 9, pp. 233-234), Rav
Waldenberg contends that the two seemingly conflicting responsa are, in fact, two
segments of a single responsum, which were erroneously divided into two separate
responsa, and the Maharit’s conclusion is that killing a fetus does not constitute murder
and is permitted when this is necessary for the mother’s health.
Rav Shaul Yisraeli (Amud Ha-Yemini, 32) resolved the contradiction differently, noting
that in the second responsum, the Maharit permits taking a fetus’s life when this is
necessary for the mother’s health, whereas in the earlier responsum, he establishes that
killing a fetus unnecessarily is forbidden.
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Shabbos could be violated for an organism that the Torah permits killing. If a
fetus is considered a living organism to which we apply the rule of way mpa and
suspend virtually all Torah laws to rescue, then how is it possible that killing
this organism would not constitute murder?

However, as Rav Moshe himself acknowledges, this question appears to have
already been addressed by the Ramban in his commentary to Maseches Nidda
(54b). The Ramban there writes that killing a fetus does not constitute a capital
offense, 0T w1 P2 RIP RYT — because it is not considered a human life. The
Ramban draws proof to his view from the fact that the Torah in Sefer Shemos
(21:22) imposes a financial penalty upon one who causes a fetus to die by striking
a pregnant woman. This halacha would seem to prove that the Torah classifies
such a crime under the category of torts, as opposed to murder.’* The Ramban
then proceeds to pose the aforementioned question of why;, if a fetus is not
regarded as a human life, the Gemara permits violating Shabbos to rescue a
fetuss life, even when there is no risk posed to the mother. The Ramban answers
this question by invoking the concept of n230 MIN2W MNW'W 72 NNR N2V PHY Yo —
we allow a one-time act of Shabbos desecration to facilitate the birth of an infant
who will grow to observe Shabbos each week throughout his life. Although the
fetus is not halachically defined as a full-fledged human being, facilitating a
fetus’s birth nevertheless overrides the Shabbos prohibitions because the Torah’s
laws may be overridden for the sake of enabling a human being to be born and
grow to observe the Torah’s laws.

The explanation of the Ramban’s comments appears to be that he distin-
guishes between two halachic concepts: wa1 mpa and MWW »15 NNX NV PHY Y9N
n270 mnaw. The law of way mpa establishes that Torah law, in virtually all circum-
stances, is overridden for the sake of preserving a human life. This law applies
only to an organism that is currently defined by halacha as a human life, and
therefore, according to the Ramban, it does not apply to a fetus, which is not
considered a oTx wa. The law of nnx naw vYy YHn, by contrast, authorizes the
violation of mitzvos for the sake of facilitating a lifetime of mitzva observance.
As such, it applies not only with regard to full-fledged human beings, but also
with regard to organisms that have the potential to become a full-fledged human
life. Since a fetus has the potential to become a oTx wa, Shabbos is violated for
its sake, even though it is not yet considered a life and thus killing it would not
fall under the Biblical prohibition of murder.

This analysis emerges from the Ramban’s comments in Toras Ha-Adam,
where he cites the Behag’s ruling that even in a situation in which an embryo is

15. Rav Waldenberg discusses this proof at length in Tzitz Eliezer, vol. 9, pp. 226-227.
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endangered within forty days of conception, one may violate Shabbos to save
its life. The Ramban writes:

19 PYONN HHI NN PRY 0P DOYIIR 20 NIND 72IY NYXNAI1DaR

Even to save a fetus less than forty days old [since conception], when it
has no life at all, Shabbos is desecrated for its sake.

The Ramban clearly allows desecrating Shabbos for an organism %95 nvn ) prw
— that is not considered a life at all. Numerous sources (as we will see below)
indicate that within forty days of conception, an embryo is not even considered
a halachic “fetus” Yet according to the Ramban, one may desecrate Shabbos for
the sake of protecting this embryo. In light of what we have seen, the reason for
this ruling is clear. Since Torah law may be suspended even for a potential life,
Shabbos is violated even to save an embryo within forty days of fertilization,
which is not yet considered a life but has the potential to become a life.

This is the approach taken by Rav Eliezer Waldenberg in his controversial
responsum permitting aborting a fetus determined to be afflicted with Tay-Sachs
(Tzitz Eliezer 13:102). Citing the aforementioned comments of the Ramban, Rav
Waldenberg writes that the status of a fetus with regard to abortion does not
depend at all on its status with respect to the violation of Shabbos to save its life.

Rav Moshe Feinstein, however, resoundingly dismisses such a possibility.
He could not countenance permitting Shabbos violation to save an organism
that the Torah permits killing. In his view, once the Ramban permits violating
Shabbos to save even an embryo within forty days of conception, killing an
embryo even at that early stage, not to mention at later stages of pregnancy;,
constitutes an act of murder on the level of Torah law. As for the Ramban’s
comment that a fetus does not quality as o8 w91, Rav Moshe explains this to
mean that a fetus is not considered a full-fledged life in relation to others, who
have already been born, and for this reason the fetus may be killed in order to
save the mother. This does not mean, however, that killing the fetus does not
ordinarily constitute a Torah violation.'¢

It should be noted that Tosfos in Maseches Nidda (54b) explicitly raise the

16. Support for Rav Moshe’s reading may perhaps be drawn from the Ritva’s discussion
in his commentary to Maseches Nidda. After citing the Ramban’s explanation for why
one may violate Shabbos to save a fetus (although without mentioning the Ramban by
name), the Ritva adds a brief elaboration: way mnT5 1R 13NN 2°NY W0 RN WA IRDT VPR
W2 17T NIV NN PaYY Yar..anrk — “Although it is not a life, this is only with respect to
sentencing one who kills it, or to override its mother’s life... But with regard to saving
it on Shabbos, it is considered a life” The Ritva clearly understood the Ramban to mean
that although one who kills a fetus is not liable for murder, the fetus is nevertheless
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possibility that killing a fetus is permissible, even though one may violate
Shabbos to save a fetus, apparently seeing no contradiction at all between
these two provisions. Rav Moshe dismisses this proof, however, asserting that
although Tosfos use the term 1mn — “permissible” — the intent must be that one
is not liable to receive the death penalty, but not that it is actually permissible.!”

Disputing o1 8%

If we acknowledge that at least according to some Rishonim, killing a fetus does
not constitute a Torah violation and is forbidden only 13277, we must contend
with Tosfos’ comment applying to this issue the principle of 1w HR1w971 DY TN 8H
amn m a5, How is it possible that the Torah would forbid gentiles from killing
fetuses, but would permit Jews to commit such an act?

The answer lies in the claim made by a number of Acharonim that the rule
of nymn 8>Y is subject to debate. As mentioned above, the Gemara invokes this
rule in Maseches Sanhedrin (59a) to explain Rabbi Yossi ben Rabbi Chanina’s
remark that any command issued before Matan Torah is binding upon Jews even
if it was not repeated after the Torah was given. Seemingly, the Gemara notes,
the omission of such a law from the body of laws transmitted at Sinai implicitly
suggests that it is no longer binding upon Jews. The Gemara explains, however,
that since it is inconceivable that the Torah would permit for Jews that which
is forbidden for gentiles, the omission of such a law at the time of Matan Torah
cannot mean that Jews are absolved. Rabbi Yossi ben Rabbi Chanina himself
notes that there is only one law in this category, which was issued before Matan
Torah and not then repeated afterward — namely, the prohibition of nwin 13
(eating the sciatic nerve). This prohibition appears in the Torah as the conclu-
sion of the account of Yaakov’s wrestling with an angel (Bereishis 32:33) and does
not appear later in the Torah. Rabbi Yossi ben Rabbi Chanina observes that this

considered a human life in certain respects, and it would thus be forbidden to take its
life.

17. This point is also made by the Chavos Yair (in his aforementioned responsum) and by
Rav Yaakov Emden in his notes on Maseches Nidda.
Support for Rav Moshe’s reading of Tosfos may perhaps be drawn from the fact that
Tosfos bring as an analogy the case of a o — a person who is about to die — noting
that one may violate the Shabbos prohibitions for the purpose of attempting to save
his life, even though one who kills him is not liable for murder. In reference to the case
of one who kills a vow, Tosfos use the term mva — the killer is not liable to receive the
death penalty — not 1mn (“permissible”). The fact that this case is used as an analogy
for the case of killing a fetus would seem to indicate that in this case, too, the act is not
permissible, even if it does not constitute a capital offense punishable by execution.
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is the only instance of such a command. However, he adds, the status of nwin 13
in this regard is subject to debate. Rabbi Yehuda, as cited by the Mishna (Chullin
100b), indeed maintains that the law of nwin 73 was introduced in the times of
Yaakov Avinu and was not repeated at the time the Torah was given.!® However,
the other Tanna’im (also cited in the Mishna in Chullin) dispute Rabbi Yehuda’s
view and maintain that the law of nwin 13 was, in fact, introduced only at Sinai,
despite the fact that it is mentioned already in Sefer Bereishis. According to the
majority view, then, there is no law that was binding before Matan Torah which
was not then reiterated at the time of Matan Torah.

As such, a number of Acharonim, including Rav Yaakov Ettlinger (Aruch
La-Ner, Sanhedrin 59a) and the Chasam Sofer (Y.D. 19), assert that the rule of
oy ®YY is not accepted as authoritative halacha. This rule was introduced by
the Gemara to explain why we are bound by a law that was introduced before
Matan Torah but not later reiterated — an explanation that is relevant only
according to the minority view of Rabbi Yehuda. Since we follow the majority
view, according to which this discussion is entirely unnecessary, there is no
reason to assume that the notion of nymn x> is accepted.

The aforementioned Acharonim explain on this basis the Rambam’s surpris-
ing ruling in Hilchos Melachim (9:12—-13) that gentiles may not partake of meat
taken from a no>ann nnna — an animal that has been slaughtered but is still
convulsing — but a Jew may partake of such meat. This ruling seems to contra-
dict the rule of nymn x2Y. It thus seems reasonable to assume that the Rambam
did not accept this rule as authoritative halacha, as it was introduced only to
explain the minority view of Rabbi Yehuda.

If, indeed, we do not accept the rule of nymn x>, then the entire basis of
Tosfos’ view is undermined. The whole reason why Tosfos concluded that Jews
may not kill a fetus is because halacha cannot permit that which is forbidden for
gentiles. But once we have determined that there may be restrictions that apply
to gentiles but not to Jews, there is no reason to assume that the prohibition for
gentiles to kill a fetus translates into a prohibition for Jews to kill a fetus.

On the basis of this argument, Rav Shmuel Engel concludes in one of his
responsa (5:89) that at least according to the Rambam — who, as mentioned,
likely does not accept the rule of mymn % — killing a fetus does not consti-
tute a Torah violation. Rav Engel’s comments are cited by Rav Waldenberg in a
letter written to Rav Ovadia Yosef and published in Tzitz Eliezer (8:36), where
he references several Acharonim who maintain that killing an unborn child is

18. The practical result of this view is that the prohibition applies even to the sciatic nerve
of non-kosher animals, since it was introduced before the Torah forbade partaking of
the meat of non-kosher animals, and thus it was stated in regard to all animals.
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forbidden only on the level of Rabbinic enactment and does not constitute a
Torah violation.

The TZzitz Eliezer and the Iggeros Moshe

The halachic controversy surrounding abortion erupted after Rav Waldenberg
wrote a responsum to the director of Shaarei Zedek hospital in 1974 permitting
aborting a fetus that has been determined to suffer from Tay-Sachs disease. He
ruled that this would be permissible through the seventh month of pregnancy,
after which point the fetus might already be ready for birth, such that abortion
would constitute murder.

Rav Waldenberg based his position mainly on the rulings of earlier authori-
ties who permitted terminating a pregnancy when this is necessary for the
mother’s wellbeing, even if her life is not at stake. Specifically, he noted the
aforementioned responsum of the Maharit (97), as well as a responsum of Rav
Yaakov Emden (1:43)" and of the Ben Ish Chai (Rav Pealim, E.H. 1:4).2° Rav
Waldenberg’s responsum was later published in the thirteenth volume of his
Tzitz Eliezer (102).

This lenient position is shared by a number of other 20™-century poskim,
including Rav Yechiel Yaakov Weinberg and Rav Bentzion Meir Chai Uziel, in
their respective responsa cited above, as well as Rav Shaul Yisraeli.”!

Soon after Rav Waldenberg’s responsum was publicized, in the fall of 1976,
Rav Moshe Feinstein wrote a letter strongly condemning this ruling, rejecting
out of hand the arguments of the Maharit, Rav Yaakov Emden, the Ben Ish
Chai, and Rav Weinberg. He contended that the generally accepted view is that
killing a fetus constitutes outright murder and is thus forbidden on the level of
Torah law. As such, he maintained, it is permissible only when the fetus poses a
direct, life-threatening risk to the mother, but not under other circumstances,

19. It should be noted that Rav Yaakov Emden definitively permits terminating a pregnancy
only in the case of a married woman carrying a child conceived through an adulterous
affair, because she — and, by extension, her fetus — are liable to execution (an argument
that Rav Moshe Feinstein sharply rejects in his responsum). In other cases in which an
abortion is necessary for the mother’s wellbeing, Rav Yaakov Emden raises the possibil-
ity of permitting the abortion, but leaves the issue as an unresolved question.

20. While the Ben Ish Chai clearly indicates that there is room to allow aborting a fetus
conceived out of wedlock to avoid disgrace, he stops sort of issuing a definitive ruling,
writing that he did not feel confident enough to reach such a conclusion.

21. In the responsum mentioned above, n. 14. Rav Ovadia Yosef (Yabia Omer, E.H. 4:1)
permits aborting the fetus in the case of a serious illness or defect only during the
woman’s first trimester.
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even when the baby will suffer from a serious disease. This is also the view taken
by Rav Isser Yehuda Unterman in an article published in Noam (vol. 6), where
he forbids aborting a fetus whose mother suffered from the measles, which
threatened to cause severe defects in the child.

This debate is directly relevant to Zika infection as well. Rav Moshe would
forbid aborting the fetus, as the pregnancy poses no threat to the mother,
whereas Rav Waldenberg would permit an abortion in light of the grave defects
from which the infant will suffer throughout his life.

Aborting Before Forty Days and Post-Coital Contraception

Even if we accept the premise that abortion is forbidden in such cases, the pos-
sibility exists, in principle, of allowing an abortion if the condition is detected
soon after conception, as several sources suggest that the fertilized egg is not
even considered a fetus until forty days after fertilization.

The Torah in Sefer Vayikra (22:12-13) establishes that a Kohen’s daughter
loses the right to partake of her father’s teruma if she marries a non-Kohen, but
if she is divorced or widowed, and she has no children from her husband, she
regains this privilege. The Mishna in Maseches Yevamos (69b) adds that even if
the Kohen’s daughter did not marry a non-Kohen, but she conceived by being
raped or seduced by a non-Kohen, she may not eat feruma, since she carries a
non-Kohen’s child in her womb. The Gemara clarifies that for forty days after
the incident of rape or seduction, the Kohen’s daughter may eat teruma, because
even if she had conceived, the fertilized egg does not yet halachically qualify
as a fetus, as it is xnoya »xm (“mere liquid”). After forty days, however, she must
abstain from feruma, given the possibility that she had conceived. Rashi explains
that the fetus is formed only forty days after conception, and thus until that
point, the embryo is not halachically treated as an unborn child.

The Shach (C.M. 210:2) applies this concept also to the case of a father who
wishes to legally transfer property to his child who is still in utero. Halacha
recognizes the transfer of property from a father to his child in utero (Bava
Basra 142b; Shulchan Aruch, C.M. 210:1), but the Shach, citing the Ritva (in Bava
Basra), claims that this applies only if forty days have passed since conception.
Within forty days, there is only xn%ya ®n, and not a fetus, and thus property
cannot be transferred.??

22. Interestingly, however, Meiri (in Yevamos) dismisses this distinction. He understood that
the only reason why one would think to distinguish between these two stages is because
within forty days of conception there is no nyT namp — feeling of closeness — between
the father and the child. Meiri then rejects this distinction, arguing that there is little
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Similarly, the Mishna in Maseches Nidda (40a) rules that if a woman mis-
carries and knows with certainty that the conception had occurred less than
forty days earlier (such as if she had only immersed and resumed marital rela-
tions with her husband within the last forty days), she is not considered to have
delivered a child. She does not assume the status of n% nkmv — the status of
impurity assigned to a woman after childbirth — because the fetus she delivered
is not halachically considered a fetus. Likewise, if a woman miscarried her first
pregnancy within forty days of conception, and at some later point conceives
again and gives birth to a boy, he is considered a firstborn and requires a pidyon
ha-ben (Mishna, Bechoros 47b). Since the first pregnancy ended within forty
days of conception, it does not halachically qualify as a pregnancy, and thus the
child born from her second conception is regarded as a firstborn.

Another expression of this concept appears in the Mishneh Le-Melech
(Hilchos Tumas Meis 2:1), who writes that a stillborn delivered within forty
days of conception is not considered a corpse with respect to the laws of tuma.
Although one who comes in contact with a stillborn is considered tamei, this
is not the case if the fetus was delivered within forty days of conception, as the
fetus at that point is considered xnya ®n, and not an actual human organism.

This concept likely underlies the Gemara’s comment in Maseches Berachos
(60a) that one may pray for his child to be a certain gender within forty days of
conception. It is after forty days when the child’s gender is determined, and thus
from that point, a prayer for the gender constitutes a xw n»an (prayer recited
in vain). Until forty days, however, such a prayer is legitimate. The explanation,
seemingly, is that the fertilized egg becomes a “fetus” only at forty days, and so
before then, as the fetus is still forming, one may pray that it should develop
into either a male or a female.

Indeed, the Toras Chayim (Sanhedrin 91b) writes that within forty days of
conception, the fetus is merely mmyy pmn or 892 9wa nynn> — “like a piece
of flesh, without organs, veins or bones.”

Accordingly, Rav Shlomo Dreimer (Beis Shlomo, C.M. 132) writes that
although gentiles are liable to execution for killing a fetus, this applies only from
forty days after conception. This is noted as well by Rav Chaim Ozer Grodzinsky
(Achiezer, 3:65:14). Significantly, however, Rav Chaim Ozer indicates that for a
Jew, killing a fetus within forty days of conception would still be forbidden, at
least on the level of Rabbinic enactment. He writes, 17101 10 110K PRT JWaR HR7w2
— meaning, it is possible that this would be permitted on the level of Torah law

nyTn namp even at later stages, and yet halacha recognizes the fetus’s ability to legally
acquire property from his father.
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for a Jew. Rav Chaim Ozer clearly considers this forbidden, and even considers
the possibility that this would constitute a Torah violation.

Rav Moshe Feinstein, as noted above, applies his stringent ruling even at the
earliest stages of pregnancy, noting the aforementioned ruling of the Ramban
in Toras Ha-Adam allowing Shabbos violation to save a fetus’s life even within
forty days of conception. As discussed earlier, Rav Moshe refuses to accept the
possibility that Shabbos may be violated to save a life that is not included in the
Torah prohibition of murder. He thus concludes that if Shabbos desecration is
mandated to rescue a fetus even within forty days of conception, then necessar-
ily, the Torah prohibition of murder applies to such a fetus.

Even within Rav Moshe’s position, we might raise the question of how soon
after conception the prohibition takes effect. Rabbeinu Tam, cited by Tosfos
(Yevamos 12b), rules that it is permissible for a woman to empty her body of
semen after intercourse to ensure that she does not conceive. Rav Meir Dan
Plotzky (Chemdas Yisrael, Kuntres Ner Mitzva, p. 176) raises the question of
how this is permitted, in light of the fact that this process might have the effect
of killing an egg that was fertilized during intercourse. Seemingly, Rav Plotzky
writes, this proves that at least in Rabbeinu Tam’s view, there is no prohibi-
tion against killing a fetus within forty days of conception, when an embryo is
regarded as xnya xon.

We may, however, refute this proof, by suggesting that the prohibition against
killing an embryo begins only once it implants itself in the uterus, which gener-
ally occurs around a week or so (6-10 days) after fertilization. If so, then even
if we accept Rav Moshe’s stringent ruling that killing a fetus is forbidden even
within forty days of conception, we might nevertheless permit killing an embryo
within the first several days after conception. This would have important rami-
fications regarding post-coital contraceptive methods, such as the controversial
“morning after pill,” which prevents a fertilized egg from entering the uterus,
thereby avoiding pregnancy.?

In truth, however, this conclusion would be correct only according to the
position of Rabbeinu Tam, since other Rishonim maintain that a woman may
not utilize this method to avoid pregnancy, as it falls under the prohibition of
Yt nnnwn (wasting seed).>* According to their view, post-coital contraception
would be allowed only if the pregnancy would pose some kind of risk, but not
in other situations.

23. This would also mean that it would be forbidden to violate Shabbos to save a fertilized
egg during this period, in light of Rav Moshe’s contention that Shabbos violation is
allowed only to save a life included in the prohibition against murder.

24. See Teshuvos Rabbi Akiva Eiger, Mahadura Kama, 71-72.
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INTERVIEWS

Rav Dovid Cohen
on Headlines with Dovid Lichtenstein*

I don’t think it's appropriate for me to give a psak when it’s such a controversial
topic. It's well known that this was a machlokes between two very great gedolim,
both of whom were nY13n 211 95w 111, Rav Moshe Feinstein zt”l and Rav Eliezer
Yehuda Waldenberg zt”l. These were literally o 111 who had mastery of the
entire Torah...

Ideally, a person should have a xanx7 X who is his rabbi. Every frummer
Yid should follow the rules of his xnx7 xn and ask him his question, and not
bring his questions to the one who is most “convenient,” who will give him the
lenient answer...

Rav Moshe was very machmir about aborting. I can’t even say how far he
went. He considered it nmo¥1 par [quasi-murder]. Rav Waldenberg, on the other
hand, held that any kind or any source of wa1 nmy [anguish] to the woman allows
it, because it has nothing whatsoever to do with nmxa [murder]. mx 77 72w [a
fetus is like its mother’s thigh, part of her body]...and so like any other opera-
tion, you don’t do it for nothing, and maybe there are 13277 »mo>x involved that
are overridden for valid reasons. He thought that for Y113 9yx [great distress],
even in a situation of Downs’ Syndrome, it would be permissible to terminate
the pregnancy even at seven months, because as long as the fetus has not moved
from its place [in preparation for birth], it has the status of wmx 7v...

In Rav Waldenberg’s teshuva, he is incredulous. He writes as though he
couldn’t believe it, he couldn’t understand how Rav Moshe went against all the
Acharonim, and he gives a list of Acharonim who learned the sugyos against the
view of Rav Moshe. Tosfos in Nidda (44) is clearly not like Rav Moshe, and Rav
Moshe says it’s a mistake — in two places in Tosfos!

...I mentioned to Rav Moshe the Maharit, who brings a proof that abortion
has nothing to do with nroxn. It says nan nwR 123 DWIR 1w 2 (Shemos 21:22),
and [Chazal say] it’s talking about nnmaw myn — people fighting to kill. And
even though the fetuses come out, there’s only payment. If this entails any kind
of nm¥n, the Maharit asks, then why don’t you say myn nav1a % op, according
to Tanna De-Bei Chizkiya that nyn na17a % op applies even when there is no
prior warning? This proves it has nothing to do with nro¥1 pax...

The Tzitz Eliezer quotes a whole list of Acharonim, and everyone holds like
him. Of course, no one says youre allowed to kill a mamzer, but Rav Yaakov
Emden says that in a case of mamzerus, you can abort. It seems from all the
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Acharonim that no one held like Rav Moshe. It's not only the Maharit — it’s
dozens of mnnx *»1m throughout the ages.

They deal with the Tosfos in Sanhedrin [that killing a fetus must be forbidden
because of nyn x»Y]. They say that once there’s any kind of issur you don't say
oy &Y. It doesn’t have to be the same issur. The Seridei Eish talks about this,
and says there’s an issur of nban [inflicting a wound], so you don’t say nymn 8.
So just like an operation, when there’s a necessity we do not consider it noan.
The Acharonim deal with the question.

Its a x99 [something startling] that Rav Moshe [discounted all these
Acharonim]. This is what the Tzitz Eliezer says — we never heard this kind of
reasoning, that you tell me that Tosfos is a mistake, a printing error in two places.
What kind of derech [approach] is this?

This is what I want to comment on. The 7Zzitz Eliezer didn’t realize...if you
make a study of Rav Moshe’s teshuvos, you'll see he had a different mesora [tradi-
tion] in horaah [halachic decision-making]. We know there was such a mesora
from the Vilna Gaon, and Rav Chaim Volozhiner followed that mesora, that
paskening a shayla does not mean putting together what other poskim say. I heard
that in Lita [Lithuania], the greatest insult you could give to a Litvishe posek is
that he paskened from the Pischei Teshuva or from the Shaarei Teshuva. They
said about those poskim who used to bring other poskim in their responsa that
they should get paid for being a porter, for bringing together poskim. Paskening
a shayla meant going through the sugya yourself and working through it as
though you're a Rishon, and then determining the halacha according to your
understanding of the sugya. You have the right to argue on any Rishon you wish.
This was a mesora. But since it’s not respectful to do so, they would explain pmTa
[with a strained, forced answer] why you’re not dealing with the sugya like this
Rishon or that Rishon. Rav Chaim Volozhiner once argued with the Beis Yosef on
the subject of nn112 ®n 10 YN, and they challenged him based on the Beis Yosef.
He said, “Don’t ask me questions from the Beis Yosef — he had a different kind
of salt” In halacha, this is not meaningful. But he was saying, “I'm not arguing
with him; don’t ask me questions.”

There are many cases where Rav Moshe reached his psak and wrote, “What
about this Ramban, who is not like me?” And he would be Yaban. But Rav Moshe
paskened shaylos according to this mesora. It’s clear to me. So when he amends
the text of Tosfos, this is his way of being respectful to the Rishonim. But he
is arguing because this was his mesora for paskening shaylos. And this is why
the Tzitz Eliezer, who had a totally different mesora, bringing all the poskim he
could find, found it incredulous that Rav Moshe said what he said. People have
to understand where Rav Moshe was coming from.
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The bottom line is that a person has to ask a shayla from his xanx7 8, and
not pick and choose.

* Broadcast on 21 Iyar, 5776 (May 28, 2016)

Rabbi Dr. Aaron Glatt
on Headlines with Dovid Lichtenstein*

At this moment in time — the 32nd day of the Omer, 5776 — the number of
native cases of Zika in the United States remains zero. Right now, all the cases
identified as Zika in the United States have been brought in by people who had
traveled to locations in Central America and South America, where Zika is
prevalent, transmitted by mosquitoes. Whether or not that will change is a very
big question. As the virus vector — the mosquitoes — travel up into the United
States, which they have done in the past, and have the potential to transmit the
Zika virus when they bite people, there is concern that the number I just told
you could change. This would be a very big change in the way the disease is
spread in the United States.

There are a number of tests that any woman who had potentially been
exposed to Zika, either through herself or through her husband, should take.
She should absolutely be seen by a knowledgeable physician, which could be an
obstetrician-gynecologist, an internist, or an infectious diseases specialist, who
would know the appropriate blood tests that can be done. There is now also a
urine test that can be done, as well as other tests, to determine whether some-
one has been infected with Zika. If the woman has been infected, there is the
potential of it being transmitted to the baby inside her, which can lead to terrible
consequences 17¥’% xinA...such as serious birth defects and microcephaly. In
some situations it can cause miscarriages. It is very important for any pregnant
woman who is at risk for Zika acquisition to be seen by a physician, who would
hopefully know what test to do and what advice to give. And that’s when shaylos
will come to a rav regarding what he would allow or not allow in terms of the
kinds of intervention that medicine would recommend, which could possibly
be against halacha.

If the mother has been infected, and we know for certain that there’s
the potential of it being transmitted to the baby, we don’t have a way to test
whether the baby is definitely infected or not, but we can look for evidence
in sonograms of damage to the baby and see if the baby is developing prop-
erly. If there are findings on the sonogram — which would be recommended
serially for such women — and changes are seen that are suggestive of a



ABORTING A FETUS INFECTED WITH THE ZIKA VIRUS 305

serious Zika infection, this is how we would detect the impact of Zika on a
baby.

There are differences in the stages of pregnancy in halacha. Halacha would
never sanction an unnecessary abortion even in the first forty days [after con-
ception], when we refer to the growing fetus inside the mother as xnbyaxn —a
euphemism used in the Gemara. This does not imply that it’s just water; we can
detect that the baby is beginning to be formed. (Chazal obviously had ruach
ha-kodesh and knew that something magically transforms at forty days. We
know today, scientifically, that all of a baby’s organs are developed in miniature
form at forty days, so the halachic concept is an accurate medical concept, as
well. In fact, we no longer call it an embryo at that point, but a fetus. So halacha
parallels science beautifully.) The suggestion that it is permitted in any way to
perform an abortion without any reason before forty days is halachically incor-
rect. But where halacha does sanction intervention to cause the mother to lose
the baby — all things being equal, it is preferable to do so before forty days. But
we may not know this information [about effects of Zika infection in a fetus]
before day forty, so that is not going to be an option...

In the secular world, some would recommend avoiding the potential prob-
lem of microcephaly by aborting every pregnancy or avoiding pregnancy [if
there is concern of Zika infection], but this, of course, poses huge halachic
questions that need to be individualized in every case and brought to a nmimna 5,
to a rav who understands the issues.

Baruch Hashem, the [rate of Zika infection that affects fetuses] is not as
bad as one may have guessed. In fact, if the mother was asymptomatic...the
likelihood of transmitting it to the baby is very low, compared to a woman who
did have symptoms. If a woman did have symptoms after being in an endemic
area...then the baby has some sort of chance, as well. We don’t yet know what
exactly the number is. Some studies suggest that it’s one in hundred, others as
high as one in five. So we do not know the right answer. And even within that
we do not know how severe it will be. Not even every mother who transfers the
virus to the baby will have the worst scenario.

For these shaylos you need nmin »» to pasken, and each case needs to be
individualized. If you know for a fact that the mother was symptomatic, and
she’s pregnant right now, that’s a shayla they need to discuss with their rav.
Statistically speaking, without knowing anything else about the patient, there’s
a good chance that the baby will be born healthy. I can’t state — nobody can
state — what the chances are, so a rav will need to get involved. You would
need to look at the mother’s mental state as well as other factors. There are also
different views among the poskim.
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These are shaylos that are 0%y Yw 111 1My and which need to be brought
to a great gadol, to a tremendous posek, and must not be taken lightly.

* Broadcast on 21 Iyar, 5776 (May 28, 2016).

Rav Moshe Sternbuch
on Headlines with Dovid Lichtenstein*

We pasken that until forty days, we allow [aborting a fetus if there’s a probability
of serious illness], but after forty day we do not allow. We should ask two doctors
to make sure — we never ask just one doctor for such an important case — and if
in most cases it would cause the baby to suffer, you go after the rov [majority]. If
not, I would not be matir. So up to forty days, I would allow [aborting] if there’s
a majority [probability that the child will end up suffering]...

Even if you have such a child...there are private people and institutions to
look out for him, so you have no right to kill him. You don’t want him, but others
do. There are institutions for these children who are born to families that don't
want them... A person can do a great thing by taking them in, so why should
we kill them?

* Broadcast on 18 Tammuz, 5776 (July 23, 2016).



