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Rav Moshe Sternbuch
Can a pregnant woman who contracted the Zika virus abort?
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DNA In Halachah

To see more on DNA in Halachah click here
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guardian

Abortion Demand Soars in Countries Hit by Zika
outbreak, Study Finds

June 23, 2016
by Sarah Boseley. Health Editor

Women in Latin America, where abortion is often illegal, are seeking online help in
unprecedented numbers in response to the virus linked to birth defects.

Demand for abortions has soared among women living in countries hit by the
spread of the Zika virus who fear having a baby with severe birth defects, new data
shows.

In unprecedented numbers, women in Latin America are accessing the website
Women on Web, which has a long history of helping those in countries where abortion
is illegal to obtain pills which will terminate an early pregnancy. In Brazil, Venezuela
and Ecuador the requests for help have doubled, while in other Latin American coun-
tries they have risen by a third.

Revelations about the scale of abortion demand published in the New England
Journal of Medicine come as the golfer Rory Mcllroy pulled out of the Olympics in Rio,
citing anxiety over potential Zika infection. “I've come to realise that my health and
my family’s health comes before anything else,” he said in a statement.

“Even though the risk of infection from the Zika virus is considered low, it is a risk
nonetheless and a risk | am unwilling to take.”

The World Health Organisation is advising travellers to the Olympics to practise
safe sex using condoms or abstain for eight weeks after their return, to avoid the
risk of sexual transmission of the virus to a woman who is pregnant or planning to
become so.

Many women living in Latin America, however, find it hard to protect themselves
against the virus spread by mosquitoes and do not have the option of termination in
the event of an unwanted pregnancy. It is particularly hard for those in poorer com-
munities, living in difficult conditions where mosquitoes readily breed.

“One of the reasons for doing this study is to give a voice to women trapped in
this epidemic,” said Dr Catherine Aiken, academic clinical lecturer in the department
of obstetrics and gynaecology of the University of Cambridge, “and to bring to light
that with all the virology, the vaccination and containment strategy and all the great
things that people are doing, there is no voice for those women on the ground.”
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In a supplement to the study, the researchers have published some of the emails
to Women on Web which reveal their fears. “I need to do an abortion because of the
great risk of infection with Zika here ... Please help me. My economic situation is
extremely difficult,” said one woman in Brazil.

Another in Colombia wrote: “Here Zika is a major problem and the health authori-
ties do not help with it ... | have no resources at this time and want to ask for your help
because fear overwhelms me. What if the baby is born sick?” An email from a woman
in Venezuela said: “We are going through a really serious situation for the economic
and humanitarian crisis unleashed by Zika. There are no treatments, contraceptives
nor pills to abort. | want to terminate my pregnancy but | cannot.”

Women on Web is a longstanding and well-used website which had its origins
in a boat that used to moor off the shores of countries where abortion was illegal
and offer help to women who arrived in dinghies. The researchers analysed data
from January 2010 to March 2016 for 19 Latin American countries, comparing the
numbers of requests with three countries — Chile, Poland and Uruguay — where there
have been no health warnings about the dangers of Zika virus in pregnancy.

“There is a huge surge,” said Aiken. “It’'s over 100% increase in demand in some
of the countries we looked at — almost 110% increase in Brazil.” In those countries
with no Zika outbreak, there was no such rise in demand.

The study, funded by the National Institutes of Health and the National Science
Foundation, was carried out by researchers in the US and the UK. Abigail Aiken, an
assistant professor at the University of Texas at Austin, said the numbers inevitably
underrepresented the demand. “Accurate data on the choices pregnant women make
in Latin America is hard to obtain. If anything, our approach may underestimate the
impact of health warnings on requests for abortion, as many women may have used
an unsafe method or visited local underground providers,” she said.

Aiken spoke of “a much, much wider problem with women who don’t have access
[to the internet] and live in very poor rural areas and are in very dire straits and will
be driven to less safe methods of illegal and underground abortion. We think we are
looking at the tip of the iceberg.”

Copyright © theguardian.com
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Aborting a Fetus Infected With the
Zika Virus

he outbreak of the mosquito-borne Zika virus in 2015-2016, first in Brazil

and then throughout the Americas, has produced heartbreaking images
of sickly infants suffering from microcephaly — an underdeveloped brain that
results in a small head — and other malformations. Although people who con-
tract the disease generally show either no or mild symptoms, in the case of a
pregnant woman Zika can cause severe defects in the fetus, which translate
into devastating disabilities throughout the child’s life. The underdevelopment
of a fetus’s brain due to the mother’s infection can lead to premature death, in
the most extreme cases, and in others, to significant lifelong disabilities and
impairments.

In June 2016, the Center for Disease Control and Prevention reported that
234 pregnant women in the United States — including both U.S. residents and
visitors — had been diagnosed with Zika since the beginning of that year, three
of whom had delivered babies with Zika-related defects. Three others chose to
terminate their pregnancies after deformities were found in the fetuses they
were carrying.

Abortion has indeed emerged as a strong preference among pregnant
women diagnosed with Zika. On June 22, 2016, the New England Journal of
Medicine reported a surge in the demand for abortions in Latin America, the
region worst hit by the epidemic. In Brazil, Venezuela, and Ecuador, abortion
requests doubled after warnings were issued of the disease’s devastating effects
on developing fetuses.

Jewish law and tradition, of course, regards the creation and maintenance of
human life as the most sacred of a person’s duties, and has thus always opposed
the termination of pregnancies. But might there be halachic justification for
permitting abortions in the case of an unborn child diagnosed with Zika? If so,
at which stage of gestation would this be permitted?!

In an attempt to answer this question, we will explore the basis and nature
of the halachic prohibition of killing an unborn child.

1. Of course, this question is not limited to cases of Zika infection, and applies also to
fetuses diagnosed with Tay-Sachs and other severe conditions, as we will see below.
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TONR NI 232591 1Y HRIWHT DY TN RIY

The Mishna in Maseches Nidda (44a) establishes that a killer is liable to capital
punishment regardless of the victim’s age, even if the victim was an infant who
had just been born (x oy 12 ;1vn). The clear implication is that killing an
unborn child does not render one liable to capital punishment. This is noted
explicitly by the Mechilta, cited by Rashi in his Torah commentary (Shemos
21:12), in reference to the verse, nny mn nm wx non (“One who strikes a man and
he dies shall be put to death”). The Torah considers killing an w»x — a “man”
— a capital offense, and the Mechilta interprets the term v in this context as
referring to a human being that has been born.?

Interestingly, halacha distinguishes in this regard between Jews and gen-
tiles. In Maseches Sanhedrin (57b), the Gemara rules that for gentiles, killing
even an unborn fetus constitutes a capital offense, punishable by execution.
The Gemara infers this rule from God’s command to Noach after the flood
forbidding murder, which applies to all humankind: 799> w7 DTR1 DTRD DT J9W
(Bereishis 9:6). The phrase n®a orn 07 99w could be interpreted as a refer-
ence to killing a “person in a person” — namely, a fetus — and since the Torah
declares this crime a capital offense (79w 17), the Gemara concludes that killing
an unborn child, like ordinary murder, is punishable by execution. However,
once the Torah was given, Am Yisrael became subject to the Torah’s laws, not the
universal code presented to Noach after the flood, and according to Torah law, as
noted earlier, killing a fetus does not constitute a capital oftense. This distinction
between Jews and gentiles is codified by the Rambam (Hilchos Melachim 9:4).

Nevertheless, while it is clear that for a Jew, killing a fetus is not equivalent
to actual murder with respect to liability to capital punishment, the question
remains whether it is still forbidden by Torah law.

Tosfos, later in Maseches Sanhedrin (59a), indicate that killing a fetus is for-
bidden due to the rule of mox N1 11517 HRIWH7 DY TN RYY — “There is nothing
that is permissible for a Jew and forbidden for gentiles.”® The Gemara there
establishes this rule to explain why laws that were given to mankind before the
Revelation at Sinai, but were not subsequently repeated to Am Yisrael after they
received the Torah, are binding for Jews. Although the Jewish nation transi-
tioned at Mount Sinai from the universal code applicable to all humanity to the
system of Torah law, nevertheless, there cannot be an obligation or prohibition
by which gentiles are bound but Jews are not. As Rashi explains, Am Yisrael was
set apart at Mount Sinai for a special stature of sanctity — wTpnn» — and not

2. VR NPNY IRIN RDIP 12 NPV TY N IVR.
3. Henceforth, we will refer to this rule with the abbreviated phrase nymn xa%.
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to be relieved of obligations charged to all humankind. Therefore, even if a law
that preceded the Revelation was not later repeated to the Jewish people, it can
be assumed to be binding upon them. Tosfos apply this rule to the prohibition of
killing fetuses, noting that although Jews are not liable to the same severe pun-
ishment for this offense as gentiles, it is nevertheless forbidden for Jews just as
it is for gentiles. This comment is also made by Tosfos in Maseches Chullin (33a).

Abortion as Murder

The implications of Tosfos’ view are expressed by Rav Meir Simcha of Dvinsk in
Or Sameiach (Hilchos Issurei Biah 3:2):

JPVNY 1YY P .OTIP DONRA PRV N DNN NN INR PRRATIRTI NN NWITH 223
LLORIWY BT HY RINNT DN 290 ,NWYI 72Y DR

With regard to the sanctity of the mitzvos — certainly, [Jews] after the
giving of the Torah are bound by all the commands by which they were
bound beforehand. But with regard to punishments, if one transgressed
and committed [the forbidden act], the Torah showed greater compas-
sion for the blood of a Jew...

According to Rav Meir Simcha, the rule of ny1n 8% means that Jews are bound
by precisely the same prohibitions that applied before they received the Torah.
Even when the Torah treats Jewish violators more leniently, as in the case of
killing an unborn child, the initial prohibition remains fully in force for both
gentiles and Jews alike. According to this perspective, killing a fetus is strictly
forbidden on the level of Torah law and constitutes outright murder, notwith-
standing the exceptional provision absolving Jewish offenders from capital
punishment.

Rav Meir Simcha follows this approach in his Meshech Chochma (Shemos
35:2) as well, where he writes about a Jew who Kkills a fetus, o»nw »219 1nrnm qom
— meaning, he is liable to death, but the punishment will be brought upon him
by God, and not by the human court.# In his view, it appears, killing an unborn

4. The Chemdas Yisrael (Kuntres Ner Mitzvah, pp. 175-176) cites this theory from the work
Zechusa De-Avraham, and raises the question of how to reconcile this view with the
explicit Torah law requiring one to pay reparations if he kills a fetus by beating its
mother (Shemos 21:22). The famous rule of rn n2772 MY ) absolves one of restitution
payments for damages if he incurred a capital punishment at the same time he caused
the damage, and Rabbi Nechunya ben Ha-Kaneh (Kesubos 30a) famously applies this
rule even if the capital offense is punishable only by God. Accordingly, if killing a fetus
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child qualifies as murder in every respect, the lone exception being that beis din
will not sentence the offender to execution.

This is also the implication of the Maharal in his Gur Aryeh (Shemos 21:12),
where he raises the question of why the difference between Jews and gentiles
with respect to the punishment for killing a fetus does not violate the rule of
oyn ®>Y. Even once Tosfos establish that this is forbidden for both Jews and
gentiles, gentiles are still held to a stricter halachic standard by being liable to
capital punishment. How can this be reconciled with the axiom of nymn x3",
which precludes the possibility of applying a stricter standard to gentiles than
to Jews? The Maharal answers that in the case of a Jew who Kkills a fetus, the
Torah does not treat the offender more leniently, but rather applies a stricter
standard to beis din, preventing them from executing the perpetrator. Thus, this
provision reflects not a looser standard for Jews, but rather a stricter standard.
It emerges from the Maharal’s comments that even for Jews, killing an unborn
infant constitutes outright murder, but the Torah restrains beis din from execut-
ing the perpetrator.

According to these sources, and the straightforward reading of Tosfos, killing
a fetus is strictly forbidden and constitutes murder.

At first glance, we might question this conclusion in light of the Mishna’s
ruling in Maseches Ohalos (7:6) concerning the case of a woman experiencing
life-endangering complications during childbirth. The Mishna instructs that the
fetus should be killed for the purpose of saving the mother’s life, ynmp nnw »19n
mny — “because her life takes precedence over his.” If, however, the woman’s
life is threatened after the infant’s head exited her body, then the baby may not
be killed to save the mother, waa »19n wa1 M7 PrRY — “we do not discard one life
for the sake of another”

The Mishna here explicitly distinguishes between killing an unborn child
and killing a newborn, permitting the former for the sake of rescuing a life, while
forbidding the latter in such a case. This would appear to suggest that killing
a fetus is fundamentally different from standard murder. A famous halachic
principle forbids killing to save one’s life (except when one comes under attack,
in which case he is permitted to kill the pursuer in self-defense). As such, if kill-
ing an unborn child constitutes murder, there should be no basis for permitting
killing such a child in order to save the mother — just as there is no basis for
permitting killing the child to save the mother after he or she has begun exiting
the womb.

The answer may lie in the reason that halacha forbids killing to save one’s

renders one liable to death at the hands of God, then according to Rabbi Nechunya ben
Ha-Kaneh, one should not be required to compensate the parents after killing a fetus.
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life. The Gemara (Sanhedrin 74a) explains this rule as based on our inability to
determine the relative value of different people’s lives. In the Gemara’s words,
a0 pmo 7T &’nTT TN orn — “How do you know that your blood is redder?”
Only God can determine which life is more valuable than another, and thus a
person has no right to take another life to save his own. The Minchas Chinuch
(296:24) posits that in the case of a fetus, however, we are indeed authorized to
choose one life over another. Since the fetus has not yet been born, and is thus
not considered a complete human organism, we may grant preference to the
life of a human being who has already been born. Thus, even if we assume that
killing a fetus constitutes outright murder, we can easily explain why halacha
permits killing a fetus to save its mother’s life, as murder is permitted to save a
life in the very rare situations in which we are authorized to grant preference to
one persons life over another.®

A Fetus as a gm

Another way of reconciling the Mishna’s ruling with the assumption that abor-
tion constitutes murder emerges from the surprising comments of the Rambam
in Hilchos Rotzeiach (1:9). The Rambam writes that in a case in which labor
places a woman in a life-threatening situation, the infant is killed 977 xwnw »an
mmnY MmNk — “because it is as though it pursues her to kill her” In the case in
which the infant’s head had already exited, the Rambam rules that the baby may
not be killed because 0%y Yw wav wr — “this is the natural way of the world,”
in which the law of rodef cannot be applied. Surprisingly, the Rambam felt it
necessary to resort to the law of 911, which permits (and even requires) killing
someone who seeks to kill another, to explain why a fetus may be killed to save
its mother during childbirth. Many writers struggled to explain this comment
and the distinction between the two cases in the Rambam’s view.® Regardless,
the Rambam clearly implies that before the fetus begins exiting the womb, it
would be forbidden to take its life even for the sake of saving another life, except
in the case in which the fetus itself threatens the mother.” Thus, for example, if
a person is ordered at the threat of death to perform an abortion, the Rambam

5. See also Rav Shmuel Rozovsky’s discussion in Zichron Shmuel 83:14-16. Rav Yechiel
Yaakov Weinberg, however, rejects this approach in his Seridei Eish (3:127).

6. Rav Moshe Tzuriel, in an article on this topic published in Techumin (vol. 25), cites
fourteen different explanations of the Rambam’s view. Rav Tzuriel’s essay can be accessed
online, at http://www.zomet.org.il/?CategoryID=260&ArticleID=277.

7. The Sema (C.M. 425:8) surprisingly understood the Rambam to mean that the fetus
may be killed in this case because it is not considered a full-fledged life, as it had not yet
exited the womb. It is difficult to reconcile this reading with the Rambam’s formulation,
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would seemingly require him to surrender his life to avoid this transgression.?
The Rambam understood the Mishna as permitted killing a fetus only in the
unique case in which the fetus is regarded as a “pursuer” because it directly
threatens the mother’s life. Under all other circumstances, however, it would be
forbidden to kill a fetus even to save a life, just as one may not kill anyone else
to save a life. This is, in fact, the ruling of Rav Moshe Feinstein in his famous
responsum on the subject (Iggeros Moshe, C.M. 2:69).

One might, however, distinguish between the case discussed by the Rambam
and other situations of abortion. The Rambam speaks here of a fetus during
childbirth, who has already entered the birth canal and is poised to enter into
the world. It is perhaps for this reason that the infant is already considered a full-
fledged human organism. Quite possibly, however, the Rambam would concede
that at earlier stages, before childbirth, a fetus is not considered a full-fledged
human organism with respect to which we can apply the prohibition of murder.
Hence, the Rambam’s ruling does not necessarily lead us to the conclusion that
all abortions constitute outright murder. This point is made by Rav Chaim Ozer
Grodzinsky (Achiezer 3:72:3).

Moreover, Rav Yechiel Yaakov Weinberg (Seridei Eish 3:127) explains the
Rambam’s comments differently, asserting that the Rambam does not, in fact,
consider Kkilling a fetus equivalent to murder. In Rav Weinberg’s view, the
Rambam utilizes the term 911 here the way he uses it in Hilchos Chovel U-Mazik
(8:15), where he writes that one who throws a fellow passenger’s belongings
off a sinking ship to save the vessel does not have to compensate that passen-
ger. The Rambam explains, 7Ywnw nwY n17 M¥M D3INY DPINR 9717 NI...RVANY
oy vim — “because the cargo...is like someone chasing them to kill them, and
he performed a great mitzva by discarding it and saving them.” In other words,
property that causes a threat to life may be destroyed without incurring liability
for damages. Rav Weinberg boldly asserts that this is the Rambam’s intent in
formulating the provision permitting killing a fetus that endangers the mother.
He means to say that although the fetus is the “property” of the father, it nev-
ertheless may be killed because it poses a threat to the mother.® According to

however, as the Rambam clearly attributes this provision to the fact that the fetus “pur-
sues” the mother.

8. Another example (noted by Rav Shmuel Auerbach in his Darchei Shimuel commentary
to Maseches Ohalos) would be the case of a pregnant woman who requires life-saving
surgery that would cause fatal harm to the fetus. According to the Rambam, it would
presumably be forbidden to perform such an operation, as the fetus is not the cause of
the mother’s condition and is thus not a qmn.

9. This reading of the Rambam’s comments is also suggested by Rav David Metzger in his
annotation to the Rashba’s commentary to Maseches Nidda (54a, note 184).
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this reading, the Rambam does not consider killing a fetus akin to murder, but
rather views it as an act of “damage” to the parents, which is permissible in cases
of dire need.

It emerges, then, that Tosfos view the termination of a pregnancy as a Torah
violation, and presumably an act of murder, and this may also be the view of the
Rambam, depending on how one interprets his ruling.

Abortion as an 133971 TOR

The Ran (Chullin 19a in the Rif), commenting on a difficult passage in Maseches
Arachin (7a), appears to take the view that killing a fetus as an 1277 Mo'x (a
prohibition enacted by Chazal).

The Mishna in Arachin establishes that if a pregnant woman is convicted of
a capital offense, the sentence is carried out immediately, without waiting until
she delivers her baby. The only exception is when the woman had already begun
labor, in which case the execution is suspended until after the child’s delivery.
The Gemara reacts to the Mishna’s ruling by wondering why such an obvious
point needed explication: ®xn now ,Rvwa — “This is obvious; it is part of her
body!” As the fetus is part of the woman’s body, the Gemara felt it obvious that
the fetus should be killed along with the mother. To explain why the Mishna
found it necessary to articulate this halacha, the Gemara comments that one
might have thought otherwise due to the husband’s stake. Since the infant inside
the convicted mother’s womb belongs to the father, one might have assumed that
the sentence should be delayed to save his child. The Gemara concludes that the
infant is not saved because the Torah indicates that a fetus inside a convicted
pregnant woman dies along with the mother.'

Several Rishonim address the question of why the Gemara found it obvious
that the fetus should perish along with the convicted mother, and what precisely
the Gemara means by describing the fetus as nan — part of the woman’s body.
Tosfos (Sanhedrin 8ob), citing Rabbeinu Tam, explain that since the fetus is
connected to and dependent upon the woman’s body, the death sentence issued
against the mother ipso facto applies to the fetus as well. This explanation of the
Gemara’s comment is noted by Rav Yair Bachrach (Chavos Yair 31), who draws
proof from this passage that killing a fetus constitutes a Torah violation. The
Gemara explained that the fetus is killed along with the mother only because
the fetus is included in the mother’s death sentence, indicating that otherwise,
the court would be required to delay the execution in order to avoid killing

10. The Gemara infers this halacha from the phrase o oy m (Devarim 22:22).
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the fetus. This would appear to prove that killing the fetus is, under ordinary
circumstances, forbidden."

The Ran, however, explains the Gemara’s comment differently. He dismisses
the aforementioned reading, noting that if the death sentence applies to the
fetus, then in a case in which the infant is born after the court’s ruling but
before the woman’s execution, the newborn infant should be executed, since it
has been sentenced to death. This conclusion is clearly untenable, and the Ran
therefore rejects the notion that the court’s sentence incorporates the fetus.’> To
explain the Gemara’s comment, the Ran writes, XY ;090 178Y ®Y? RHW 193 ;7990
wrn — “As for the fetus, since it has not yet entered into the air of the world,
we pay no concern.” According to the Ran, it seems, the Gemara found it obvi-
ous and self-evident that the fetus is killed along with the mother because it
is not considered a full-fledged human being, and thus it does not have to be
taken into consideration. The Ran apparently understood the phrase xn now to
mean that since the infant is part of the woman’s body, it does not constitute an
independent life, and thus killing it does not constitute murder. Accordingly,
Rav Chaim Ozer Grodzinsky (Achiezer 3:65) notes that in the Ran’s view, killing
a fetus is not forbidden on the level of Torah law, and is rather prohibited only
11171 (by force of Rabbinic enactment). The only exception, as indicated by
the Gemara, is after the onset the labor, when the fetus attains the status of a
human being and thus comes under the Torah prohibition of murder."® (As we
saw above, Rav Chaim Ozer applied this distinction to the issue of killing a fetus
to save the mother from life-threatening labor.)

This view was taken later by the Maharit (1:99), who draws proof from the

11. Interestingly, however, the Chavos Yair contends that killing a fetus does not constitute
murder, but rather falls under the category of n5v1% yr nxxin — “wasting seed,” which
is commonly used in reference to male masturbation. Just as it is forbidden for a man to
purposely discharge from his body the “seed” that can be used to create life, it is similarly
forbidden to purposely remove a fetus — a potential life — from a woman’s body.

12. Rabbeinu Tam would likely respond to this argument that once the infant exits the
mother’s body, he assumes an entirely new identity, and is thus no longer subject to the
mother’s death sentence. See Shiurei Rabbeinu Meshulam David Ha-Levi, Arachin 7a.

13. Rav Moshe Feinstein, in the aforementioned responsum, insists that even the Ran con-
sidered killing a fetus a Torah violation. He understands the Ran to mean that once the
Torah requires executing the pregnant woman without waiting for the baby to be deliv-
ered, as the Gemara infers from a verse in the Torah (cited above, note 10), we disregard
the fetus in accordance with this extraordinary provision. In general, however, a fetus
must be regarded as a full-fledged human being who may not be killed. This reading,
however, is very difficult to accept, as the Ran made these comments in explaining the
Gemarass initial reaction to the Mishna’s ruling, whereas the Scriptural source for killing
the fetus is mentioned later in the Gemara’s discussion.
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Gemara’s discussion that the fetus’s life is not a consideration in such a case, as
it is only because of the husband’s stake that one might have thought to delay
the execution until after the child’s birth. The Maharit thus rules that killing
a fetus does not constitute murder at all. This is also the ruling of former
Sephardic Chief Rabbi Bentzion Meir Chai Uziel (Mishpetei Uziel 3:46), who
explains the phrase ®n non xvwa to mean that since the fetus is considered part
of the mother’s body, there is no need to delay the execution in order to spare
the infant.

The notion that killing a fetus is forbidden y127™ appears as well in a respon-
sum of the Radbaz (2:695), who writes that although this does not constitute
murder, it is forbidden nmx1 Py T mwWn — it outwardly appears like murder.
The clear implication is that this prohibition was enacted by Chazal, and does
not fall under the Torah prohibition of murder.

Violating Shabbos to Save a Fetus

One of the arguments advanced against this position is the Gemara’s explicit
ruling in Maseches Arachin (7a) that one may violate Shabbos in order to save
the life of a fetus, even in a situation in which the mother’ life is not in danger.
The Gemara there addresses the case of a pregnant woman who died during
labor on Shabbos, and it states that baby should be surgically removed from the
mother’s body so that it can be saved, despite the Shabbos violation this entails.
This ruling is codified in the Shulchan Aruch (O.C. 330:5). It emerges, then, that
halacha permits desecrating Shabbos to save a fetus, even if the mother cannot
be saved. Rav Moshe Feinstein contends that it is simply inconceivable that

14. Many later poskim noted that the Maharit appears here to contradict his own ruling just

two responsa earlier (97), where he forbids killing a fetus and cites numerous sources
indicating that a fetus is regarded as a full-fledged human being. Rav Moshe Feinstein
boldly asserts that the second responsum was forged and was not actually authored by
the Maharit. However, Rav Eliezer Waldenberg, in his response to Rav Moshe’s stern
rejection of his lenient ruling (TZzitz Eliezer 14:100), notes that the Maharit’s own disciple,
Rav Chaim Benveniste, cites this responsum of the Maharit in his Shiyurei Kenesses
Ha-Gedola (Y.D. 154). In an earlier responsum (7zitz Eliezer, vol. 9, pp. 233-234), Rav
Waldenberg contends that the two seemingly conflicting responsa are, in fact, two
segments of a single responsum, which were erroneously divided into two separate
responsa, and the Maharit’s conclusion is that killing a fetus does not constitute murder
and is permitted when this is necessary for the mother’s health.
Rav Shaul Yisraeli (Amud Ha-Yemini, 32) resolved the contradiction differently, noting
that in the second responsum, the Maharit permits taking a fetus’s life when this is
necessary for the mother’s health, whereas in the earlier responsum, he establishes that
killing a fetus unnecessarily is forbidden.
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Shabbos could be violated for an organism that the Torah permits killing. If a
fetus is considered a living organism to which we apply the rule of way mps and
suspend virtually all Torah laws to rescue, then how is it possible that killing
this organism would not constitute murder?

However, as Rav Moshe himself acknowledges, this question appears to have
already been addressed by the Ramban in his commentary to Maseches Nidda
(54b). The Ramban there writes that killing a fetus does not constitute a capital
offense, TR wa1 7a kPP 89T — because it is not considered a human life. The
Ramban draws proof to his view from the fact that the Torah in Sefer Shemos
(21:22) imposes a financial penalty upon one who causes a fetus to die by striking
a pregnant woman. This halacha would seem to prove that the Torah classifies
such a crime under the category of torts, as opposed to murder.’* The Ramban
then proceeds to pose the aforementioned question of why, if a fetus is not
regarded as a human life, the Gemara permits violating Shabbos to rescue a
fetus’s life, even when there is no risk posed to the mother. The Ramban answers
this question by invoking the concept of n1730 NMINaw MWW 173 NNR N2V PHY YN —
we allow a one-time act of Shabbos desecration to facilitate the birth of an infant
who will grow to observe Shabbos each week throughout his life. Although the
fetus is not halachically defined as a full-fledged human being, facilitating a
fetus’s birth nevertheless overrides the Shabbos prohibitions because the Torah’s
laws may be overridden for the sake of enabling a human being to be born and
grow to observe the Torah’s laws.

The explanation of the Ramban’s comments appears to be that he distin-
guishes between two halachic concepts: wa1 mpa and 1w w »75 NNR N2V PHY Y9N
n270 mnaw. The law of way mpa establishes that Torah law, in virtually all circum-
stances, is overridden for the sake of preserving a human life. This law applies
only to an organism that is currently defined by halacha as a human life, and
therefore, according to the Ramban, it does not apply to a fetus, which is not
considered a nx wa1. The law of nnx naw vYy Yon, by contrast, authorizes the
violation of mitzvos for the sake of facilitating a lifetime of mitzva observance.
As such, it applies not only with regard to full-fledged human beings, but also
with regard to organisms that have the potential to become a full-fledged human
life. Since a fetus has the potential to become a o7& w93, Shabbos is violated for
its sake, even though it is not yet considered a life and thus killing it would not
fall under the Biblical prohibition of murder.

This analysis emerges from the Ramban’s comments in Toras Ha-Adam,
where he cites the Behag’s ruling that even in a situation in which an embryo is

15. Rav Waldenberg discusses this proof at length in Tzitz Eliezer, vol. 9, pp. 226-227.
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endangered within forty days of conception, one may violate Shabbos to save
its life. The Ramban writes:

9P PYINN Y9 NPNY PRY 0P DPIIR 120 MING 121Y NYXNA I1DOR

Even to save a fetus less than forty days old [since conception], when it
has no life at all, Shabbos is desecrated for its sake.

The Ramban clearly allows desecrating Shabbos for an organism Y93 nvni% prw
— that is not considered a life at all. Numerous sources (as we will see below)
indicate that within forty days of conception, an embryo is not even considered
a halachic “fetus” Yet according to the Ramban, one may desecrate Shabbos for
the sake of protecting this embryo. In light of what we have seen, the reason for
this ruling is clear. Since Torah law may be suspended even for a potential life,
Shabbos is violated even to save an embryo within forty days of fertilization,
which is not yet considered a life but has the potential to become a life.

This is the approach taken by Rav Eliezer Waldenberg in his controversial
responsum permitting aborting a fetus determined to be afflicted with Tay-Sachs
(Tzitz Eliezer 13:102). Citing the aforementioned comments of the Ramban, Rav
Waldenberg writes that the status of a fetus with regard to abortion does not
depend at all on its status with respect to the violation of Shabbos to save its life.

Rav Moshe Feinstein, however, resoundingly dismisses such a possibility.
He could not countenance permitting Shabbos violation to save an organism
that the Torah permits killing. In his view, once the Ramban permits violating
Shabbos to save even an embryo within forty days of conception, killing an
embryo even at that early stage, not to mention at later stages of pregnancy;,
constitutes an act of murder on the level of Torah law. As for the Ramban’s
comment that a fetus does not quality as nT® w91, Rav Moshe explains this to
mean that a fetus is not considered a full-fledged life in relation to others, who
have already been born, and for this reason the fetus may be killed in order to
save the mother. This does not mean, however, that killing the fetus does not
ordinarily constitute a Torah violation.'¢

It should be noted that Tosfos in Maseches Nidda (54b) explicitly raise the

16. Support for Rav Moshe’s reading may perhaps be drawn from the Ritva’s discussion
in his commentary to Maseches Nidda. After citing the Ramban’s explanation for why
one may violate Shabbos to save a fetus (although without mentioning the Ramban by
name), the Ritva adds a brief elaboration: way mnTy 1R B3N 2N 170 RN WA IRYT F'PR
W91 1T NIV NN PayY Yar..anr — “Although it is not a life, this is only with respect to
sentencing one who kills it, or to override its mother’s life... But with regard to saving
it on Shabbos, it is considered a life” The Ritva clearly understood the Ramban to mean
that although one who Kkills a fetus is not liable for murder, the fetus is nevertheless



296 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

possibility that killing a fetus is permissible, even though one may violate
Shabbos to save a fetus, apparently seeing no contradiction at all between
these two provisions. Rav Moshe dismisses this proof, however, asserting that
although Tosfos use the term 1mn — “permissible” — the intent must be that one
is not liable to receive the death penalty, but not that it is actually permissible.!”

Disputing oy1m 8>

If we acknowledge that at least according to some Rishonim, killing a fetus does
not constitute a Torah violation and is forbidden only 112770, we must contend
with Tosfos’ comment applying to this issue the principle of 1w Y%7 97 DY TN RIH
amn m 115, How is it possible that the Torah would forbid gentiles from killing
fetuses, but would permit Jews to commit such an act?

The answer lies in the claim made by a number of Acharonim that the rule
of mymn ®>Y is subject to debate. As mentioned above, the Gemara invokes this
rule in Maseches Sanhedrin (59a) to explain Rabbi Yossi ben Rabbi Chanina’s
remark that any command issued before Matan Torah is binding upon Jews even
if it was not repeated after the Torah was given. Seemingly, the Gemara notes,
the omission of such a law from the body of laws transmitted at Sinai implicitly
suggests that it is no longer binding upon Jews. The Gemara explains, however,
that since it is inconceivable that the Torah would permit for Jews that which
is forbidden for gentiles, the omission of such a law at the time of Matan Torah
cannot mean that Jews are absolved. Rabbi Yossi ben Rabbi Chanina himself
notes that there is only one law in this category, which was issued before Matan
Torah and not then repeated afterward — namely, the prohibition of nwin 13
(eating the sciatic nerve). This prohibition appears in the Torah as the conclu-
sion of the account of Yaakov’s wrestling with an angel (Bereishis 32:33) and does
not appear later in the Torah. Rabbi Yossi ben Rabbi Chanina observes that this

considered a human life in certain respects, and it would thus be forbidden to take its
life.

17. This point is also made by the Chavos Yair (in his aforementioned responsum) and by
Rav Yaakov Emden in his notes on Maseches Nidda.
Support for Rav Moshe’s reading of Tosfos may perhaps be drawn from the fact that
Tosfos bring as an analogy the case of a vo1s — a person who is about to die — noting
that one may violate the Shabbos prohibitions for the purpose of attempting to save
his life, even though one who kills him is not liable for murder. In reference to the case
of one who kills a oo, Tosfos use the term mwa — the killer is not liable to receive the
death penalty — not 1mn (“permissible”). The fact that this case is used as an analogy
for the case of killing a fetus would seem to indicate that in this case, too, the act is not
permissible, even if it does not constitute a capital offense punishable by execution.
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is the only instance of such a command. However, he adds, the status of nwin 3
in this regard is subject to debate. Rabbi Yehuda, as cited by the Mishna (Chullin
100b), indeed maintains that the law of nwian 73 was introduced in the times of
Yaakov Avinu and was not repeated at the time the Torah was given.'® However,
the other Tanna’im (also cited in the Mishna in Chullin) dispute Rabbi Yehuda’s
view and maintain that the law of nwin 13 was, in fact, introduced only at Sinai,
despite the fact that it is mentioned already in Sefer Bereishis. According to the
majority view, then, there is no law that was binding before Matan Torah which
was not then reiterated at the time of Matan Torah.

As such, a number of Acharonim, including Rav Yaakov Ettlinger (Aruch
La-Ner, Sanhedrin 59a) and the Chasam Sofer (Y.D. 19), assert that the rule of
oy 8YY is not accepted as authoritative halacha. This rule was introduced by
the Gemara to explain why we are bound by a law that was introduced before
Matan Torah but not later reiterated — an explanation that is relevant only
according to the minority view of Rabbi Yehuda. Since we follow the majority
view, according to which this discussion is entirely unnecessary, there is no
reason to assume that the notion of oymn 8> is accepted.

The aforementioned Acharonim explain on this basis the Rambam’s surpris-
ing ruling in Hilchos Melachim (9:12-13) that gentiles may not partake of meat
taken from a no>1ann Nnna — an animal that has been slaughtered but is still
convulsing — but a Jew may partake of such meat. This ruling seems to contra-
dict the rule of nymn &>Y. It thus seems reasonable to assume that the Rambam
did not accept this rule as authoritative halacha, as it was introduced only to
explain the minority view of Rabbi Yehuda.

If, indeed, we do not accept the rule of oymn x»Y, then the entire basis of
Tosfos’ view is undermined. The whole reason why Tosfos concluded that Jews
may not kill a fetus is because halacha cannot permit that which is forbidden for
gentiles. But once we have determined that there may be restrictions that apply
to gentiles but not to Jews, there is no reason to assume that the prohibition for
gentiles to kill a fetus translates into a prohibition for Jews to kill a fetus.

On the basis of this argument, Rav Shmuel Engel concludes in one of his
responsa (5:89) that at least according to the Rambam — who, as mentioned,
likely does not accept the rule of nymn x»% — killing a fetus does not consti-
tute a Torah violation. Rav Engel’'s comments are cited by Rav Waldenberg in a
letter written to Rav Ovadia Yosef and published in 7Zzitz Eliezer (8:36), where
he references several Acharonim who maintain that killing an unborn child is

18. The practical result of this view is that the prohibition applies even to the sciatic nerve
of non-kosher animals, since it was introduced before the Torah forbade partaking of
the meat of non-kosher animals, and thus it was stated in regard to all animals.
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forbidden only on the level of Rabbinic enactment and does not constitute a
Torah violation.

The TZzitz Eliezer and the Iggeros Moshe

The halachic controversy surrounding abortion erupted after Rav Waldenberg
wrote a responsum to the director of Shaarei Zedek hospital in 1974 permitting
aborting a fetus that has been determined to sufter from Tay-Sachs disease. He
ruled that this would be permissible through the seventh month of pregnancy,
after which point the fetus might already be ready for birth, such that abortion
would constitute murder.

Rav Waldenberg based his position mainly on the rulings of earlier authori-
ties who permitted terminating a pregnancy when this is necessary for the
mother’s wellbeing, even if her life is not at stake. Specifically, he noted the
aforementioned responsum of the Maharit (97), as well as a responsum of Rav
Yaakov Emden (1:43)' and of the Ben Ish Chai (Rav Peulim, E.H. 1:4).2° Rav
Waldenberg’s responsum was later published in the thirteenth volume of his
Tzitz Eliezer (102).

This lenient position is shared by a number of other 20™-century poskim,
including Rav Yechiel Yaakov Weinberg and Rav Bentzion Meir Chai Uziel, in
their respective responsa cited above, as well as Rav Shaul Yisraeli.?!

Soon after Rav Waldenberg’s responsum was publicized, in the fall of 1976,
Rav Moshe Feinstein wrote a letter strongly condemning this ruling, rejecting
out of hand the arguments of the Maharit, Rav Yaakov Emden, the Ben Ish
Chai, and Rav Weinberg. He contended that the generally accepted view is that
killing a fetus constitutes outright murder and is thus forbidden on the level of
Torah law. As such, he maintained, it is permissible only when the fetus poses a
direct, life-threatening risk to the mother, but not under other circumstances,

19. It should be noted that Rav Yaakov Emden definitively permits terminating a pregnancy
only in the case of a married woman carrying a child conceived through an adulterous
affair, because she — and, by extension, her fetus — are liable to execution (an argument
that Rav Moshe Feinstein sharply rejects in his responsum). In other cases in which an
abortion is necessary for the mother’s wellbeing, Rav Yaakov Emden raises the possibil-
ity of permitting the abortion, but leaves the issue as an unresolved question.

20. While the Ben Ish Chai clearly indicates that there is room to allow aborting a fetus
conceived out of wedlock to avoid disgrace, he stops sort of issuing a definitive ruling,
writing that he did not feel confident enough to reach such a conclusion.

21. In the responsum mentioned above, n. 14. Rav Ovadia Yosef (Yabia Omer, E.H. 4:1)
permits aborting the fetus in the case of a serious illness or defect only during the
woman’ first trimester.
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even when the baby will suffer from a serious disease. This is also the view taken
by Rav Isser Yehuda Unterman in an article published in Noam (vol. 6), where
he forbids aborting a fetus whose mother suffered from the measles, which
threatened to cause severe defects in the child.

This debate is directly relevant to Zika infection as well. Rav Moshe would
forbid aborting the fetus, as the pregnancy poses no threat to the mother,
whereas Rav Waldenberg would permit an abortion in light of the grave defects
from which the infant will suffer throughout his life.

Aborting Before Forty Days and Post-Coital Contraception

Even if we accept the premise that abortion is forbidden in such cases, the pos-
sibility exists, in principle, of allowing an abortion if the condition is detected
soon after conception, as several sources suggest that the fertilized egg is not
even considered a fetus until forty days after fertilization.

The Torah in Sefer Vayikra (22:12-13) establishes that a Kohen’s daughter
loses the right to partake of her father’s teruma if she marries a non-Kohen, but
if she is divorced or widowed, and she has no children from her husband, she
regains this privilege. The Mishna in Maseches Yevamos (69b) adds that even if
the Kohen’s daughter did not marry a non-Kohen, but she conceived by being
raped or seduced by a non-Kohen, she may not eat teruma, since she carries a
non-Kohen’s child in her womb. The Gemara clarifies that for forty days after
the incident of rape or seduction, the Kohen’s daughter may eat feruma, because
even if she had conceived, the fertilized egg does not yet halachically qualify
as a fetus, as it is xnbya »n (“mere liquid”). After forty days, however, she must
abstain from teruma, given the possibility that she had conceived. Rashi explains
that the fetus is formed only forty days after conception, and thus until that
point, the embryo is not halachically treated as an unborn child.

The Shach (C.M. 210:2) applies this concept also to the case of a father who
wishes to legally transfer property to his child who is still in utero. Halacha
recognizes the transfer of property from a father to his child in utero (Bava
Basra 142b; Shulchan Aruch, C.M. 210:1), but the Shach, citing the Ritva (in Bava
Basra), claims that this applies only if forty days have passed since conception.
Within forty days, there is only xnbya x'n, and not a fetus, and thus property
cannot be transferred.??

22. Interestingly, however, Meiri (in Yevamos) dismisses this distinction. He understood that
the only reason why one would think to distinguish between these two stages is because
within forty days of conception there is no ny1namp — feeling of closeness — between
the father and the child. Meiri then rejects this distinction, arguing that there is little
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Similarly, the Mishna in Maseches Nidda (40a) rules that if a woman mis-
carries and knows with certainty that the conception had occurred less than
forty days earlier (such as if she had only immersed and resumed marital rela-
tions with her husband within the last forty days), she is not considered to have
delivered a child. She does not assume the status of n7% nkmv — the status of
impurity assigned to a woman after childbirth — because the fetus she delivered
is not halachically considered a fetus. Likewise, if a woman miscarried her first
pregnancy within forty days of conception, and at some later point conceives
again and gives birth to a boy, he is considered a firstborn and requires a pidyon
ha-ben (Mishna, Bechoros 47b). Since the first pregnancy ended within forty
days of conception, it does not halachically qualify as a pregnancy, and thus the
child born from her second conception is regarded as a firstborn.

Another expression of this concept appears in the Mishneh Le-Melech
(Hilchos Tumuas Meis 2:1), who writes that a stillborn delivered within forty
days of conception is not considered a corpse with respect to the laws of tuma.
Although one who comes in contact with a stillborn is considered tamei, this
is not the case if the fetus was delivered within forty days of conception, as the
fetus at that point is considered xn%ya »m, and not an actual human organism.

This concept likely underlies the Gemara’s comment in Maseches Berachos
(60a) that one may pray for his child to be a certain gender within forty days of
conception. It is after forty days when the child’s gender is determined, and thus
from that point, a prayer for the gender constitutes a X1 n»an (prayer recited
in vain). Until forty days, however, such a prayer is legitimate. The explanation,
seemingly, is that the fertilized egg becomes a “fetus” only at forty days, and so
before then, as the fetus is still forming, one may pray that it should develop
into either a male or a female.

Indeed, the Toras Chayim (Sanhedrin 91b) writes that within forty days of
conception, the fetus is merely mnxy P73 o128 ®Y2 w12 nnnd — “like a piece
of flesh, without organs, veins or bones.”

Accordingly, Rav Shlomo Dreimer (Beis Shlomo, C.M. 132) writes that
although gentiles are liable to execution for killing a fetus, this applies only from
forty days after conception. This is noted as well by Rav Chaim Ozer Grodzinsky
(Achiezer, 3:65:14). Significantly, however, Rav Chaim Ozer indicates that for a
Jew, killing a fetus within forty days of conception would still be forbidden, at
least on the level of Rabbinic enactment. He writes, 11 10 MOR PRTIWOR YRIW2
— meaning, it is possible that this would be permitted on the level of Torah law

nyTn namp even at later stages, and yet halacha recognizes the fetus’s ability to legally
acquire property from his father.
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for a Jew. Rav Chaim Ozer clearly considers this forbidden, and even considers
the possibility that this would constitute a Torah violation.

Rav Moshe Feinstein, as noted above, applies his stringent ruling even at the
earliest stages of pregnancy, noting the aforementioned ruling of the Ramban
in Toras Ha-Adam allowing Shabbos violation to save a fetus’s life even within
forty days of conception. As discussed earlier, Rav Moshe refuses to accept the
possibility that Shabbos may be violated to save a life that is not included in the
Torah prohibition of murder. He thus concludes that if Shabbos desecration is
mandated to rescue a fetus even within forty days of conception, then necessar-
ily, the Torah prohibition of murder applies to such a fetus.

Even within Rav Moshe’s position, we might raise the question of how soon
after conception the prohibition takes effect. Rabbeinu Tam, cited by Tosfos
(Yevamos 12b), rules that it is permissible for a woman to empty her body of
semen after intercourse to ensure that she does not conceive. Rav Meir Dan
Plotzky (Chemdas Yisrael, Kuntres Ner Mitzva, p. 176) raises the question of
how this is permitted, in light of the fact that this process might have the effect
of killing an egg that was fertilized during intercourse. Seemingly, Rav Plotzky
writes, this proves that at least in Rabbeinu Tam’s view, there is no prohibi-
tion against killing a fetus within forty days of conception, when an embryo is
regarded as xnYpa »on.

We may, however, refute this proof, by suggesting that the prohibition against
killing an embryo begins only once it implants itself in the uterus, which gener-
ally occurs around a week or so (6-10 days) after fertilization. If so, then even
if we accept Rav Moshe’s stringent ruling that killing a fetus is forbidden even
within forty days of conception, we might nevertheless permit killing an embryo
within the first several days after conception. This would have important rami-
fications regarding post-coital contraceptive methods, such as the controversial
“morning after pill,” which prevents a fertilized egg from entering the uterus,
thereby avoiding pregnancy.?®

In truth, however, this conclusion would be correct only according to the
position of Rabbeinu Tam, since other Rishonim maintain that a woman may
not utilize this method to avoid pregnancy, as it falls under the prohibition of
Y nnnwn (wasting seed).?* According to their view, post-coital contraception
would be allowed only if the pregnancy would pose some kind of risk, but not
in other situations.

23. This would also mean that it would be forbidden to violate Shabbos to save a fertilized
egg during this period, in light of Rav Moshe’s contention that Shabbos violation is
allowed only to save a life included in the prohibition against murder.

24. See Teshuvos Rabbi Akiva Eiger, Mahadura Kama, 71-72.
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INTERVIEWS

Rav Dovid Cohen
on Headlines with Dovid Lichtenstein*

I don’t think it’s appropriate for me to give a psak when it’s such a controversial
topic. It's well known that this was a machlokes between two very great gedolim,
both of whom were n9wn "1 95 Yw 117, Rav Moshe Feinstein zt”l and Rav Eliezer
Yehuda Waldenberg zt”l. These were literally o *113 who had mastery of the
entire Torah...

Ideally, a person should have a xnx7 81 who is his rabbi. Every frummer
Yid should follow the rules of his xanx7 81 and ask him his question, and not
bring his questions to the one who is most “convenient,” who will give him the
lenient answer...

Rav Moshe was very machmir about aborting. I can’t even say how far he
went. He considered it nmx1 par [quasi-murder]. Rav Waldenberg, on the other
hand, held that any kind or any source of wa nmiy [anguish] to the woman allows
it, because it has nothing whatsoever to do with am¥1 [murder]. wx 39 12 [a
fetus is like its mother’s thigh, part of her body]...and so like any other opera-
tion, you don't do it for nothing, and maybe there are 13277 »m>x involved that
are overridden for valid reasons. He thought that for 5173 9yx [great distress],
even in a situation of Downs’ Syndrome, it would be permissible to terminate
the pregnancy even at seven months, because as long as the fetus has not moved
from its place [in preparation for birth], it has the status of mx 7v...

In Rav Waldenberg’s teshuva, he is incredulous. He writes as though he
couldn’t believe it, he couldn’t understand how Rav Moshe went against all the
Acharonim, and he gives a list of Acharonim who learned the sugyos against the
view of Rav Moshe. Tosfos in Nidda (44) is clearly not like Rav Moshe, and Rav
Moshe says it’s a mistake — in two places in Tosfos!

...I mentioned to Rav Moshe the Maharit, who brings a proof that abortion
has nothing to do with nmox¥. It says nn nwx 193 VIR WY ™9 (Shemos 21:22),
and [Chazal say] it’s talking about nmnaw mxn — people fighting to kill. And
even though the fetuses come out, there’s only payment. If this entails any kind
of nmox, the Maharit asks, then why don’t you say v»n na77a % op, according
to Tanna De-Bei Chizkiya that nyn na11a w9 wp applies even when there is no
prior warning? This proves it has nothing to do with nmx1 pax...

The Tzitz Eliezer quotes a whole list of Acharonim, and everyone holds like
him. Of course, no one says you're allowed to kill a mamzer, but Rav Yaakov
Emden says that in a case of mamzerus, you can abort. It seems from all the



ABORTING A FETUS INFECTED WITH THE ZIKA VIRUS 303

Acharonim that no one held like Rav Moshe. It’s not only the Maharit — it’s
dozens of manx *917 throughout the ages.

They deal with the Tosfos in Sanhedrin [that killing a fetus must be forbidden
because of ny7n x»Y]. They say that once there’s any kind of issur you don’t say
oy &Y. It doesn’t have to be the same issur. The Seridei Eish talks about this,
and says there’s an issur of nan [inflicting a wound], so you don’t say nymn x>5.
So just like an operation, when there’s a necessity we do not consider it n>an.
The Acharonim deal with the question.

Its a x50 [something startling] that Rav Moshe [discounted all these
Acharonim]. This is what the Tzitz Eliezer says — we never heard this kind of
reasoning, that you tell me that Tosfos is a mistake, a printing error in two places.
What kind of derech [approach] is this?

This is what I want to comment on. The Tzitz Eliezer didn't realize...if you
make a study of Rav Moshe’s teshuvos, you'll see he had a different mesora [tradi-
tion] in horaah [halachic decision-making]. We know there was such a mesora
from the Vilna Gaon, and Rav Chaim Volozhiner followed that mesora, that
paskening a shayla does not mean putting together what other poskim say. I heard
that in Lita [Lithuania], the greatest insult you could give to a Litvishe posek is
that he paskened from the Pischei Teshuva or from the Shaarei Teshuva. They
said about those poskim who used to bring other poskim in their responsa that
they should get paid for being a porter, for bringing together poskim. Paskening
a shayla meant going through the sugya yourself and working through it as
though you’re a Rishon, and then determining the halacha according to your
understanding of the sugya. You have the right to argue on any Rishon you wish.
This was a mesora. But since it’s not respectful to do so, they would explain pnia
[with a strained, forced answer] why youre not dealing with the sugya like this
Rishon or that Rishon. Rav Chaim Volozhiner once argued with the Beis Yosef on
the subject of nm ®n 0 YN, and they challenged him based on the Beis Yosef.
He said, “Don’t ask me questions from the Beis Yosef — he had a different kind
of salt” In halacha, this is not meaningful. But he was saying, “I'm not arguing
with him; don’t ask me questions.”

There are many cases where Rav Moshe reached his psak and wrote, “What
about this Ramban, who is not like me?” And he would be Ya%an. But Rav Moshe
paskened shaylos according to this mesora. It’s clear to me. So when he amends
the text of Tosfos, this is his way of being respectful to the Rishonim. But he
is arguing because this was his mesora for paskening shaylos. And this is why
the TZzitz Eliezer, who had a totally different mesora, bringing all the poskim he
could find, found it incredulous that Rav Moshe said what he said. People have
to understand where Rav Moshe was coming from.
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The bottom line is that a person has to ask a shayla from his x1nx7 8, and
not pick and choose.

* Broadcast on 21 Iyar, 5776 (May 28, 2016)

Rabbi Dr. Aaron Glatt
on Headlines with Dovid Lichtenstein*

At this moment in time — the 32nd day of the Omer, 5776 — the number of
native cases of Zika in the United States remains zero. Right now, all the cases
identified as Zika in the United States have been brought in by people who had
traveled to locations in Central America and South America, where Zika is
prevalent, transmitted by mosquitoes. Whether or not that will change is a very
big question. As the virus vector — the mosquitoes — travel up into the United
States, which they have done in the past, and have the potential to transmit the
Zika virus when they bite people, there is concern that the number I just told
you could change. This would be a very big change in the way the disease is
spread in the United States.

There are a number of tests that any woman who had potentially been
exposed to Zika, either through herself or through her husband, should take.
She should absolutely be seen by a knowledgeable physician, which could be an
obstetrician-gynecologist, an internist, or an infectious diseases specialist, who
would know the appropriate blood tests that can be done. There is now also a
urine test that can be done, as well as other tests, to determine whether some-
one has been infected with Zika. If the woman has been infected, there is the
potential of it being transmitted to the baby inside her, which can lead to terrible
consequences 19¥2 Xmn1...such as serious birth defects and microcephaly. In
some situations it can cause miscarriages. It is very important for any pregnant
woman who is at risk for Zika acquisition to be seen by a physician, who would
hopefully know what test to do and what advice to give. And that’s when shaylos
will come to a rav regarding what he would allow or not allow in terms of the
kinds of intervention that medicine would recommend, which could possibly
be against halacha.

If the mother has been infected, and we know for certain that there’s
the potential of it being transmitted to the baby, we don’t have a way to test
whether the baby is definitely infected or not, but we can look for evidence
in sonograms of damage to the baby and see if the baby is developing prop-
erly. If there are findings on the sonogram — which would be recommended
serially for such women — and changes are seen that are suggestive of a
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serious Zika infection, this is how we would detect the impact of Zika on a
baby.

There are differences in the stages of pregnancy in halacha. Halacha would
never sanction an unnecessary abortion even in the first forty days [after con-
ception], when we refer to the growing fetus inside the mother as xnbyaxm —a
euphemism used in the Gemara. This does not imply that it’s just water; we can
detect that the baby is beginning to be formed. (Chazal obviously had ruach
ha-kodesh and knew that something magically transforms at forty days. We
know today, scientifically, that all of a baby’s organs are developed in miniature
form at forty days, so the halachic concept is an accurate medical concept, as
well. In fact, we no longer call it an embryo at that point, but a fetus. So halacha
parallels science beautifully.) The suggestion that it is permitted in any way to
perform an abortion without any reason before forty days is halachically incor-
rect. But where halacha does sanction intervention to cause the mother to lose
the baby — all things being equal, it is preferable to do so before forty days. But
we may not know this information [about effects of Zika infection in a fetus]
before day forty, so that is not going to be an option...

In the secular world, some would recommend avoiding the potential prob-
lem of microcephaly by aborting every pregnancy or avoiding pregnancy [if
there is concern of Zika infection], but this, of course, poses huge halachic
questions that need to be individualized in every case and brought to a n1mna s,
to a rav who understands the issues.

Baruch Hashem, the [rate of Zika infection that affects fetuses] is not as
bad as one may have guessed. In fact, if the mother was asymptomatic...the
likelihood of transmitting it to the baby is very low, compared to a woman who
did have symptoms. If a woman did have symptoms after being in an endemic
area...then the baby has some sort of chance, as well. We don’t yet know what
exactly the number is. Some studies suggest that it’s one in hundred, others as
high as one in five. So we do not know the right answer. And even within that
we do not know how severe it will be. Not even every mother who transfers the
virus to the baby will have the worst scenario.

For these shaylos you need nmin "1 to pasken, and each case needs to be
individualized. If you know for a fact that the mother was symptomatic, and
she’s pregnant right now, that’s a shayla they need to discuss with their rav.
Statistically speaking, without knowing anything else about the patient, there’s
a good chance that the baby will be born healthy. I can’t state — nobody can
state — what the chances are, so a rav will need to get involved. You would
need to look at the mother’s mental state as well as other factors. There are also
different views among the poskim.
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These are shaylos that are 9y Yv 112 1My and which need to be brought
to a great gadol, to a tremendous posek, and must not be taken lightly.

* Broadcast on 21 Iyar, 5776 (May 28, 2016).

Rav Moshe Sternbuch
on Headlines with Dovid Lichtenstein*

We pasken that until forty days, we allow [aborting a fetus if there’s a probability
of serious illness], but after forty day we do not allow. We should ask two doctors
to make sure — we never ask just one doctor for such an important case — and if
in most cases it would cause the baby to suffer, you go after the rov [majority]. If
not, I would not be matir. So up to forty days, I would allow [aborting] if there’s
a majority [probability that the child will end up suffering]...

Even if you have such a child...there are private people and institutions to
look out for him, so you have no right to kill him. You don’t want him, but others
do. There are institutions for these children who are born to families that don't
want them... A person can do a great thing by taking them in, so why should
we kill them?

* Broadcast on 18 Tammuz, 5776 (July 23, 2016).
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Is Kosher Switch Really Kosher for Shabbat?

April 16, 2015
by Uriel Heilman

NEW YORK (JTA) — It promises a revolutionary innovation that could transform Jewish
Sabbath observance.

By changing the way a light switch works, the patented Kosher Switch offers a
novel — and, its backers say, kosher — way to turn light switches (and, perhaps, other
electrical appliances) on and off during Shabbat, circumventing one of the Sabbath’s
central restrictions: the use of electricity.

In just three days, the product’s backers have raised more than $45,000 toward
a $50,000 fundraising goal on Indiegogo, the crowdsourced fundraising website, to
start manufacturing the device.

Menashe Kalati, the device’s inventor,
calls it a “long overdue, techno-halachic
breakthrough.” (Halachah refers to tradi-
tional Jewish law.)

But critics say the Kosher Switch isn’t
really kosher for Shabbat at all — and that
Kalati is misrepresenting rabbinic opinions
on the matter to give the false impression
that he has their endorsements. L

. . . . In its first three days, the crowdsourced

At issue is whether the device’s permis-  fyngraising campaign for the Kosher Switch
sibility for Shabbat relies on a Jewish legal  nearly metits $50,000 goal. (Kosher Switch
loophole that applies only to extraordinary et
circumstances like medical or security needs.

The loophole, known as a “gramma,” allows for indirect activation of electronic
devices on Shabbat.

How does gramma work? If, for example, a non-life-threatening field fire is burning
on Shabbat, jugs full of water may be placed around the fire to indirectly cause its
eventual extinguishing. Dowsing the fire directly — a Sabbath prohibition — is permit-
ted only in life-threatening circumstances.

Kalati, 43, says his switch does not rely on the gramma loophole. When the
switch is in the off position, a piece of plastic blocks an electronic light pulse that,
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when received, turns on the light. Turning the switch on moves the piece of plas-
tic, which is not connected to anything electrical, so that it no longer obstructs the
pulse. Because the light pulse is subject to a “random degree of uncertainty” and
won’t instantaneously kindle the light when in Sabbath mode, it is kosher for use on
Shabbat, according to the video.

This “adds several layers of Halachic uncertainty, randomness, and delays, such
that according to Jewish law, a user’s action is not considered to have caused a given
reaction,” the company says on its website. (Kalati’s office did not respond to phone
calls or emails from JTA).

In the Indiegogo video, Kalati says his team has spent years on research and
development, during which “we’ve been privileged to meet with Torah giants who
have analyzed, endorsed and blessed our technology and endeavors.”

But Yisrael Rosen, head of the Zomet Institute, the leading designer of electronic
devices for use on the Jewish Sabbath, says the Kosher Switch is unfit for Sabbath
use.

“Today, Israeli media reported the invention of an electric ‘Kosher switch’ for
Shabbat, with the approval of various rabbis. This item was recycled from 2010 and
already then denials and renunciation by great rabbinic authorities were published
regarding everyday use for this product,” Rosen wrote Tuesday on Zomet's website.
“No Orthodox rabbi, Ashkenazi or Sephardi, has permitted this ‘Gramma’ method for
pure convenience.”

Rosen appended a letter from Rabbi Yehoshua Neuwirth, the first rabbi whose
endorsement appears in the Kosher Switch video — in a one-second pull quote read-
ing “I, too, humbly agree to the invention” — suggesting that his endorsement was
misrepresented.

“To allow one a priori to turn on electricity on Shabbat — impossible, and | never
considered permitting except for the needs of a sick person or security,” reads the
letter, which bears Neuwirth’s sighature and letterhead and is addressed to the
manager of Kosher Switch. “And please publicize this thing so no [Sabbath] violation
will be prompted by me.”

The son of another rabbi whose endorsement appears in the video, Rabbi Noach
Oelbaum (who says it does not violate the prohibition on Sabbath-day labor), told JTA
that his father’s position was distorted.

“I regret that my father’s position on kosher switch was misrepresented by stating
that he endorses it I'maaseh,” the son, Moshe Oelbaum, wrote in a statement, using
the Jewish term for “regular use.”

Oelbaum said his father’s true position is that while the switch does not involve a
technical violation of the Sabbath prohibition against labor (which forbids electricity
use), it is a desecration of the Sabbath spirit. Oelbaum advises consumers to consult
their own rabbis on the question of whether or not they may use it on Shabbat.

Kosher Switch is hardly the first technological innovation devised to ease Sabbath
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observance. For decades, Sabbath-observant Jews have used electronic timers
set before Friday night to control lights and appliances like air conditioners or hot
plates. Multistory buildings throughout Israel and some in the United States have
Shabbat elevators that can run on autopilot. In 2004, Canadian rabbi and entrepre-
neur Shmuel Veffer invented a bedside-style lamp called Kosher Lamp that could be
“turned off” by twisting a cylinder encasing a lit bulb so that the bulb was completely
concealed.

The Zomet Institute, located in the Jerusalem suburb of Gush Etzion in the West
Bank, has invented baby sensors, sump pump gadgets, hot water heater contrap-
tions, and special switches that modify wheelchairs, hospital beds, electronic scoot-
ers and staircase elevators for use on Shabbat. However, many of these devices rely
on the gramma loophole and are permitted only for medical or security use.

Many observant Jews also rely upon non-Jews for help circumventing Sabbath
restrictions, though such requests for help are forbidden from being expressed
explicitly. The Kosher Switch video parodies this problem of using “Shabbos goys”
[non-Jews] with a staged scene in which a bearded Orthodox Jewish man wearing a
black hat stands on the steps outside his house and flags down a young black woman
passing by. They have this exchange:

Man: “Excuse me, ma’am? Hi. | need a big favor. My bedroom — the lights are on,
so | was wondering if maybe you could come up to my bedroom and ...”

Woman (in a West Indian accent): “Are you crazy!? | ain’t coming up to your
bedroom!”

Man (nodding suggestively toward his open door): “Yeah but, the lights are on ...”

Woman (walking away): “You’re crazy.”

Rabbi Mordechai Hecht, a Chabad rabbi from Queens, New York, who appears
in the Kosher Switch video saying “| was mesmerized to be blessed to see such an
invention in my lifetime,” says the controversy surrounding its permissibility isn’t
simply a fight over Jewish law.

“There’s politics in halachah,” he said. “The conversations they have are often
money-related. Everyone has an agenda.”

Hecht said he cannot endorse or reject the product because he is not a halachic
authority.

“Is there one way in halachah? Of course not. That's why the sages say, ‘Make
yourself a rabbi,”” Hecht said. “I think the rabbis need to be brave. A conversation
needs to be had, and maybe this is a good place to have it. If there’s really a halachic
issue, let’s talk about it. This is an amazing invention. The question is, can it enhance
the Shabbos?”

Copyright © jta.org
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How Kosher is the Kosher Switch?

he Kosher Switch burst into Orthodox Jewish discourse when the invention

went public in 2011, offering the prospect — or, for some, posing the threat
— of a permissible way to activate or deactivate electric devices, particularly
lighting, on Shabbos. A full-fledged firestorm erupted in April 2015, with the
widespread publicity and wild success of the company’s crowdsourcing cam-
paign, which raised over $50,000 in just several days. The idea — to revolutionize
Shabbos observance by harnessing technology to create a halachically permis-
sible way to turn electric lights on and off on Shabbos — was met with both
great enthusiasm and sharp condemnation. The invention received emphatic
support and endorsements from several renowned rabbis, but was caustically
rejected by others.

'The Kosher Switch controversy is likely only the first in what we can antici-
pate to be a long series of difficult questions surrounding the effects of 21°-
century technology on the universally-accepted prohibition against activating
electricity on Shabbos. As digital and “smart” technology continues to expand
and develop, we are fast approaching the time when we will be inadvertently
activating electronic devices through the most ordinary actions, such as motion
and speech, at any point during the day and everywhere, including our homes.
Technologies for voice and face recognition, for example, are poised to revo-
lutionize modern life. It is not at all difficult to imagine the time when full
home automation will become the norm, when basic systems such as alarms,
lighting, and climate control, and perhaps individual appliances, will operate
automatically as we move about and talk. As such, rigorous halachic analysis of
the Kosher Switch is vitally important not only to determine its status vis-a-vis
Shabbos, but also as a precedential case study of indirect activation or deactiva-
tion of electric currents on Shabbos. This controversy challenges contemporary
poskim to carefully examine models of indirect nax>n on Shabbos to determine
how they are treated by halacha — an enterprise that will lay the groundwork for
the classification of future inventions and their status with respect to Shabbos.

The Kosher Switch company’s website describes the product as follows:

When you slide the on/off button, you're moving an isolated piece of
plastic. It is purely mechanical and is not attached to anything electri-
cal (electro-mechanically isolated). This is done at a time when you
see a green Status Light, which provides 100% assurance that the rel-
evant components within the switch are inactive. Subsequently, after a
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random interval, the device will activate and determine the position of
the plastic by flashing an internal light pulse. The attached light fixture
will be triggered only after the switch overcomes two failure probability
processes — one prior to this light pulse and one after it. Halachically,
your action is simply the movement of an isolated piece of plastic with
no implications of causation.!

The switch that the user turns does nothing other than move a piece of plastic
into a certain position. When the user wishes to turn off the light, the switch
moves the plastic piece such that it will block the electronic pulses that are sent
at random intervals. The device will turn off around half a minute or a minute
later, when it detects — through a random messaging system — that the pulses
are not reaching the receptors. When one wishes to turn the light on, the switch
moves the plastic piece out of the field, so that the random pulse will be received,
and the device will be activated shortly thereafter, upon detecting successful
reception. An external light signals to the user when no pulses are being sent,
so he knows that he can turn the switch without triggering any immediate elec-
tronic activity.

The inventors and supporters of the Kosher Switch contend that since the
user merely moves a piece of plastic and does not create or disrupt an electric
current, no Shabbos violation is entailed whatsoever, despite the fact that this
piece’s position will affect the device’s operation.

The Candle by the Window

One of the sources cited in support of the Kosher Switch is the Rama’s ruling
(O.C. 514:3), based on the Maharil, allowing one to move a candle on Yom Tov
to a place where it will likely be extinguished by a gust of wind.? Although it is
forbidden to directly expose the flame to wind, the Rama allows moving it to a
place where one anticipates a gust, as long as the wind is not currently blowing
there. The Rama permits this indirect method of extinguishing without any
qualification, seemingly in contrast to his ruling earlier (334:22) permitting o7
Ny — indirect extinguishing of a flame — only in cases of X1, meaning, when
one would otherwise suffer a financial loss. The earlier case involves placing
earthenware jugs of water in the path of a fire, and the Rama permits extinguish-
ing in this manner only if this is necessary to prevent the loss of property. In

L. http://www.Xkosherswitch.com/live/tech/how. Retrieved November 3, 2015.
2. This halacha is relevant only for Yom Tov because on Shabbos, one may not move a
candle.
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the case of moving a candle to a place where wind is expected to blow, however,
the Rama allows this method without any conditions, even if no financial loss
is at stake.

Rav Chaim Tzvi Shapiro shlit’a of Bnei-Brak concluded on the basis of these
two rulings that placing a candle in the path of an anticipated gust of wind does
not even constitute 3> 0.3 Since the wind is not currently blowing, one is not
extinguishing the candle even indirectly; he is simply moving the candle from
one place to another, and the anticipated outcome is of no consequence. This
is far different from the situation of placing jugs of water in the path of a flame,
where the fire is approaching and one is extinguishing it indirectly by placing
water in front of it. By the same token, Rav Shapiro contended, moving the
Kosher Switch does not constitute even indirect activation of electricity. As in
the case of the candle by the window, there are no current conditions that could
extinguish the flame; these conditions are anticipated, but not currently present.
The random electronic pulses are expected just like the gust of wind, but are
not occurring at the time the switch is turned. As such, this does not constitute
even indirect activation.*

The flaw in this argument, as Rav Shapiro concedes, is that he is not the
first scholar to address the seeming contradiction between the Rama’s rulings.
It was noted already by the Magen Avraham, as cited by the Chafetz Chayim
in Shaar Ha-Tziyun (514:31). The Chafetz Chayim concludes his discussion of
this issue by citing the Maamar Mordechai, who distinguishes between Shabbos
and Yom Tov in this regard. With regard to Shabbos, the Rama allowed »25> 01
only when a financial loss is at stake, whereas on Yom Tov, he allows it under
all circumstances.> According to the Chafetz Chayim, then, placing a candle in
the path of an anticipated gust of wind indeed falls under the prohibition of o1
N1, even though no wind currently blows in that location, and it is permitted

3. Inaresponsum dated 6 Nissan, 5770 (March 21, 2010). The responsum is available online
at http://www.kosherswitch.com/live/?wpfb_dl=10.

4. This situation differs from the case of moving the pegs on a “Shabbos clock” so that the
device will turn on or off earlier than it was originally set for. Rav Yosef Shalom Elyashiv
(cited in Orchos Shabbos, chapter 29, note 26; and in Shevus Yitzchak 6:15) ruled that
moving the pegs may constitute a Torah violation because this is the normal manner of
activating or deactivating electricity. In that case, the clock of the timer is moving and
the electricity is in place ready to activate the device. This is quite different from the
situation of the candle by the door, where no wind is currently blowing, and from the
Kosher Switch, where the pulses are not present at the time the switch is turned.

5. 'The Chafetz Chayim initially questions the Rama’s ruling restricting the permissibility of
N3 073 to situations of x1og, noting that there does not appear to be any source for such
a qualification. In his conclusion, however, the Chafetz Chayim accepts the distinction
drawn by the Maumar Mordechai between Shabbos and Yom Tov.
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on Shabbos only to avoid a financial loss. Seemingly, then, it would be forbidden
to turn the Kosher Switch on Shabbos, except in the very rare situation in which
the light needs to be turned on or off to prevent a loss of property.

Rav Shapiro contends, however, that even according to the Chafetz Chayim’s
conclusion, a distinction may be drawn between the Kosher Switch and the cases
of 13 0. In the cases addressed by the Rama, one directly handles either the
flame or the extinguishing force. In one case, he places the water in the path of
the fire, and in the other, he places the fire in the path of the anticipated gust
of wind. Therefore, these actions qualify as n2 n7 and are forbidden unless a
financial loss is at stake. When one turns the Kosher Switch, by contrast, he does
not directly handle the electronic mechanism; he merely places or removes an
obstruction. This action is comparable to the situation addressed by the Mishna
Berura earlier (277:3) of opening a door or window in front of a candle when
there is no wind currently blowing. Several poskim, as the Mishna Berura cites,®
forbid opening the door or window in this case only because the motion of
the door or window may extinguish the flame. In principle, however, such an
action is permissible because one does not directly handle either the flame or
the extinguishing force.” By the same token, Rav Shapiro argues, it should be
entirely permissible to turn on the Kosher Switch, whereby one indirectly acti-
vates electricity without any direct handling of the mechanism.®

6. Inhis Bei'ur Halacha, the Chafetz Chayim identifies these poskim as the Elya Rabba and
Mateh Yehuda.

7. The Mishna Berura cites the Magen Avraham as forbidding opening the window or door
even when there is no wind blowing, because one never knows when a gust of wind
will blow. The Mishna Berura therefore permits opening a door or window only mpna
pnT — in situations of dire necessity. It seems clear, however, that if there were a way to
know for certain that no wind would blow at the time one opens the window, this would
be permissible.

8. One might, at first glance, question this theory in light of a responsum of the Maharil,
cited by the Magen Avraham (265:3), concerning the prohibition of w0 3 Yvan —
making a usable utensil muktzeh on Shabbos. It is forbidden to place a utensil on Shabbos
underneath a dripping candle to catch the oil, because the oil is muktzeh and the utensil
thus becomes muktzeh when the oil falls into it. However, the Maharil ruled that before
Shabbos, one may position an oil lamp above a table with a utensil underneath the table,
and then move the table on Shabbos so that the oil drips into the utensil. The Maharil
writes that although this situation is comparable to one of "> o, it is permitted to
move the table (for several reasons noted in the responsum). The Maharil’s comparison
of this case to 13 o seems to suggest that an indirect activity qualifies as 23 o even
if one does not directly handle the fire or the extinguishing force.

We may easily refute this contention, however, in light of the fact that in the case of the
dripping oil lamp, the oil is dripping at the time one moves the table, as opposed to the
Kosher Switch, where the pulses are not present at all at the time the switch is moved.
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NN NIOR NAYNN NORON

Rav Shlomo Miller, among the opponents of the Kosher Switch, notes that sev-
eral poskim forbid indirect naxYn on Shabbos anytime one specifically intends
for the naxvn to be performed.” The Gemara in Maseches Bava Kama (60a)
addresses the case of yny»on N1 — in which one begins performing an action
that is completed by the wind. If a person kindled a flame that would not ordi-
narily be sustained, but the wind enabled the flame to take hold, and it then
caused damage, the person is not liable for the damage, since he did not play a
dominant role in creating the fire. The Gemara distinguishes between this case
and the situation of nmr — winnowing — in which one throws raw produce into
the air and the wind separates the grain and the chaff. Such an act constitutes a
Shabbos violation, the Gemara notes, despite the fact that the forbidden effect —
separating the grain from the chaft — is caused mainly by the wind. The Gemara
explains that when it comes to damage liability, one is liable to compensate
the victim only if he caused the damage directly (79 yp 12 xn73), but when it
comes to the Shabbos prohibitions, nmn n7ox nawnn narYn — the Torah forbids
intentional acts of naxYn, even when the result is produced indirectly.

On the basis of the Gemara’s discussion, Rav Miller writes, several poskim
forbid indirect nax9n on Shabbos if one intends for the naxYn to occur.’ Therefore,
since one turns the Kosher Switch with the clear intent of turning on or off the
light, the act is forbidden even though the effect is caused indirectly.

We may, however, refute this argument in light of the question raised by
several Rishonim as to how to reconcile the Gemara’s discussion with the law
of n1> o, Indirectly extinguishing a flame on Shabbos does not constitute a
Torah violation; as we saw, the only question is whether it is permissible under
all circumstances, or only to avoid financial loss. Why does winnowing — indi-
rectly separating grain from chaff — transgress a Torah violation, while indirect
extinguishing does not? One answer emerges from the comments of the Rosh
(Bava Kama 6:11), who explains that in the case of winnowing, »1 Yy nmwy 1py
man — the normal way of performing this action is via the wind. Although the
separation occurs indirectly, this is immaterial, since one produces this effect in
the way this is ordinarily done. Extinguishing, however, is commonly achieved
through a direct action — pouring water or blowing air directly onto the flame
— and thus »> o is permissible. Therefore, whereas indirectly separating

9. Inaresponsum dated 5 Iyar, 5775 (April 24, 2015), available online with an English trans-
lation at http://stjt.com/translation-of-rav-shlomo-millers-responsa-on-kosher-switch/.

10. Rav Miller cites in particular Yeshuos Yaakov 334, where numerous sources are cited
advancing this claim.
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grain from chaft by throwing the wheat into the air violates a Torah prohibition,
indirectly extinguishing by placing water in the path of the fire does not. This
distinction is drawn explicitly by Rav Chayim Ozer Grodzinsky (Achiezer 3:60)."

There are several precedents to this theory that an indirect naxYn on Shabbos
constitutes a Torah violation if this is the standard manner of performing the
moxon. The Bei'ur Halacha (252, % nynwn n”1) notes that according to the con-
sensus among the Acharonim, placing wheat in a water-powered mill violates the
Torah prohibition of grinding,'> because this is the standard manner of grind-
ing wheat. Similarly, the Rama (316:2) rules that sending a dog on Shabbos to
capture an animal violates the Torah prohibition of n1¥ (hunting). The Mishna
Berura explains that if one contributed to the dog catching the animal, even
indirectly, this constitutes nx because m7>%n 77715 — this is a standard manner
of hunting. (In Shaar Ha'tziyun, the Chafetz Chayim compares this case to that
of winnowing.)

A different distinction between winnowing and indirect extinguishing is
suggested by the Zera Emes (O.C. 44), who notes that in the case of winnowing,
the naxvn effect begins at the moment that the person performs the act. As soon
as one casts the unprocessed grain into the air, the wind begins separating the
various components from one another. By contrast, when one places water in
the path of a fire, the naxon effect — the extinguishing — occurs only later, once
the fire reaches the water.

The rationale likely underlying this distinction is that in the case of winnow-
ing, the wind is simply the means by which one performs the action. To take
an extreme example, if one cuts down a tree on Shabbos with an axe, we would
not consider this act a case of xn71 because the bulk of the work was done by an
instrument. Clearly, the individual committed an act of detaching a tree; the tool
is the means with which he performed this act. Likewise, when a person places
raw food over a fire on Shabbos, he is liable for directly cooking on Shabbos,
even though the cooking effect is caused by the fire, and not by his action. Since
the effect begins immediately, we consider the fire simply a “tool” through which
the naxon is performed. Similarly, when a farmer casts grain into the air and the
wind immediately separates the grain from the chaff, he has performed an act
of separation, using the wind as his “tool” This is not the case when one places

11. Rav Chayim Ozer formulates the principle as follows: x93 > 5v 7n ®n NIRINNY 19X
nawnn noron 1wn Int. See also Chazon Ish, O.C. 38:1 (NRIn n"7).

12. The Magen Avraham (252:20) ruled that this is forbidden only 1270, but the Bei'ur
Halacha notes that the consensus among the poskim follows the view of the Even
Ha-Ozer (328) that this is forbidden on the level of a Torah prohibition.
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water in the path of a flame, as there one arranges a situation whereby the naxn
effect will occur, but he does not actually perform a naxon.

In light of this distinction, there is very good reason to permit use of the
Kosher Switch on Shabbos. When one turns the switch, moving the plastic piece
into or away from the field, he is not using the pulses as his “tools” to turn on
or off the light. He performs an action that indirectly, and after the passage of
a brief period of time, causes the light to turn on or off. This cannot be com-
pared to the case of winnowing, where one performs the forbidden act using the
wind.!?

The Oil in the Eggshell

Rav Miller advanced yet another argument to forbid use of the Kosher Switch,
namely, the Rosh’s ruling in Maseches Beitza (2:17) concerning the case of an
eggshell containing oil that drips into a lamp beneath it, thereby sustaining the
flame. The Rosh rules, based on the Gemara in Beitza 22a and the Mishna in
Shabbos 29b, that removing oil from the eggshell on Shabbos transgresses the
Torah violation of n1on (extinguishing), despite the fact that this only indirectly
causes the flame to be extinguished. The question naturally arises as to why such
an act would be forbidden, whereas other forms of 123 073 are permissible.

The Rosh explains that 123 o3 is permissible when the action is external to
the flame. In the case which the Gemara forbids, one hampers with the actual
mechanism of the fire, diminishing from the oil supply, and such an action is
therefore prohibited. The Rosh writes:

0N AXIN 92T WY RIR PYITA 9272 YIIPRT DIVN ROR ONN 1Y RY IR TYT
,AP9TN DR DN 1 NY NYNOM TNWN RN YIR .NpYTR INY PINWI M0N0 NR
29N N290 DR 900N 1AN TNRN VYN

The Rabbis are lenient [regarding »2> 03] only in a case which does not

13. One might challenge this theory in light of the Magen Avraham’s discussion (316:20)
of the case of setting a trap on Shabbos, which is forbidden only 277 and does not
violate a Torah prohibition. Based on Tosfos (Shabbos 17b), the Magen Avraham explains
that since there is no guarantee that an animal will be caught by the trap, setting the
trap does not qualify as nx. The implication is that in a situation in which the naxom
is guaranteed to occur, a Torah prohibition is violated, even if the effect will occur
sometime after the act — in direct contradiction to the Zera Emes’s theory. However, it
is likely that the Magen Avraham made this comment only because this is the standard
method of hunting — to set a trap for the animal. Specifically for this reason, the naxom
would be violated on the level of Torah law if it were certain that the trap would achieve
the desired result.
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involve contact with the object that burns, but one rather does some-
thing external to it which causes it to extinguish when the fire reaches
there. But here, the oil and wick both cause [the fire to burn], and
one who diminishes either one of them so it will extinguish sooner is
liable.

As such, indirectly extinguishing a flame is permissible only if one’s actions
remain external to the mechanism; actions performed to the mechanism itself
are forbidden. Applying this ruling to the Kosher Switch, Rav Miller argued
that when one disrupts the path of the electric pulses, he is directly tamper-
ing with the mechanism, similar to removing oil from a container that feeds a
flame.

One may, however, challenge this line of reasoning. For one thing, several
Acharonim noted that the Rama appears to have disputed the Rosh’s ruling, and
maintained — based on the view of Tosfos — that one may take oil from the
eggshell as long as this does not diminish from the light produced by the candle
at that moment. This is evidenced by the Rama’s ruling (514:3) that one may cut
a lit wax candle on Yom Tov if this has no effect on the strength of the flame,
even though this will cause the fire to be extinguished sooner than it would have
otherwise. This ruling seems to express Tosfos’ view that one may accelerate a
candle’s extinguishing process by diminishing its fuel supply, as long as the act
has no immediate effect on the flame.

It is true that the Machatzis Ha-Shekel (514:19) argues that the Rama in fact
follows the stringent view of the Rosh, and the Mishna Berura (514:23; Shaar
Ha-Tziyun 514:29) notes that several Acharonim rule in accordance with the
Rosh’s position. Nevertheless, there is reason to distinguish between the case
addressed by the Rosh and that of the Kosher Switch. The Magen Avraham
(514:7) notes that the Shulchan Aruch codifies the Rosh’s ruling, but also per-
mits placing water on the end of a garment that has caught fire in order to
indirectly extinguish the flames. In order to reconcile these seemingly con-
tradictory rulings concerning indirect extinguishing, the Magen Avraham
writes:

270,09 NXIN 72T IINWI YAR ,;POITA 92T GUN DY ROR WYRIN TOR RYTIY IR

The Magen Avraham limits the Rosh’s ruling, and distinguishes between
removing fuel from the flame — which is forbidden — and introducing an
extinguishing force, which is permissible. According to the Magen Avraham’s
understanding of the Rosh, it would seem, turning off a light with the Kosher
Switch would be permissible, as one adds a piece of plastic to the apparatus,
which has the effect of blocking the pulses so the light will be deactivated.
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NawT NMYIT

Based on what we have seen, there appears to be sufficient basis to permit the
Kosher Switch, which seems to resemble the models of permissible »23 013, and
may perhaps even warrant greater leniency than those models.

However, many poskim have correctly noted the concern of nawt xm>1 —
that permitting the activation and deactivation of lighting systems on Shabbos
infringes upon the honor due to Shabbos and the atmosphere that should prevail
in the home.

Along somewhat similar lines, there is reason for forbid the Kosher Switch
in light of the comments of the Tiferes Yisrael (Maseches Shabbos 7, knay xnan):

,JIORYN 70N NPRY NXP M7 DM L,0INT PTIY NANN PATTA NORY MYV TIY D12
191 0729 MT N0INY ApWND JOIVI RN 1A TVIYY ITI0N MY PRItn Npwn pptnd
M NNY WRY YPIANd ANTTY 1T I1aR IR ,JMVY IMIT MpT M NnY DXy ypani
MOIRY R2Y 9197 HPAW DV TP M2 H”IN 1IPW DIPN 91 YAR INITIPRIDAR IR ,MDITH

..JMY 10T DINND NPPNYY R 92T NIRIDTY D2VY MIVY NOR 121 RNVNIRT

There are other actions that are forbidden by force of Rabbinic enact-
ment because they are weekday activities. These [are forbidden] because
they resemble somewhat one of the thirty-nine melachos, such as distill-
ing a beverage with a cloth by making an indentation and pouring the
beverage into it, which resembles 1ma [separating], and also chopping
wood into thin pieces, which resembles ymv [grinding]; and even if it
only slightly resembles [a naxYn], such as chopping wood into large
pieces; and even if it does not resemble [a noxon] but our Sages nev-
ertheless realized through their holy insight that it can easily lead to a
Torah violation... Thus, it is forbidden to soak herbs to prepare medi-
cine, which can easily lead to grinding ingredients, which constitutes
mo.

The Kosher Switch falls under two of the categories mentioned by the Tiferes
Yisrael: it resembles one of the Torah prohibitions, as it appears as though one
directly activates or deactivates the light, and it can easily lead one to transgress
Torah violations, as he might activate other lights and electronic appliances.'*
Therefore, even if the Kosher Switch does not technically violate Shabbos as far
as the use of electricity and kindling lights are concerned, it should be prohib-
ited due the fact that it resembles a naxrYn and its potential to lead to Shabbos
violations.

14. See Iggeros Moshe, O.C. 4:74:2 (Hilchos Tochein, 4).
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INTERVIEWS

Rav Moshe Heinemann shlit’a
on Headlines with Dovid Lichtenstein*

[The Kosher Switch] is nothing more than a xn7 and is 13277 MO8, We look at
it the way it seems to us. We don’t look at what is actually happening; that is not
important. If you have two letters in a Sefer Torah that seem to be touching, but
with a magnifying glass you can see that they are not actually touching, the Sefer
Torah is not kosher. On the other hand, if two letters do not seem to be touching,
but with a magnifying glass you see they are touching, it is kosher — because we
go according to the way it seems, the way we can understand something with our
five normal senses which the Ribono Shel Olam gave us. With this switch — if
you move something, the light goes on a few seconds later...

There are three consecutive feshuvos from Rav Moshe Feinstein. In one, he
discusses the question of whether one can fulfill the obligation of havdala or
Megilla over the phone. If somebody is confined to the home and cannot go to
a minyan, can you call him up and read the Megilla to him? Rav Moshe says
it depends on the question of what the phone does. Does the phone “call” the
voice into the receiver, or is the voice reconstituted in the receiver? Is this a
new voice, or the old voice pulled through the wires? Rav Moshe says that it’s
easier to believe that the voice is pulled through the wires, and therefore, you
can do it. In the next feshuva, he asks whether one can fulfill the obligation of
Megilla over a microphone. [He writes] that of course one cannot, because it’s
considered making a new sound. On Shabbos it’s assur — maybe nminn 11, maybe
1121770 — because you're making a new sound; the speaker makes a new sound.
The next teshuva asks whether you can speak to someone with a hearing aid on
Shabbos, and he says that it depends on the same question, of whether you are
making a new sound or the sound is pulled into the person’s ear. He said that
he spoke to various professionals, and they did not have a clear answer. He said
that it's more reasonable that [the device] pulls the sound, because you hear the
sound as if the person is talking. Therefore, it is permitted on Shabbos.

Rav Moshe understood that it’s not what is happening [that matters]; it’s
the way we perceive it. We are allowed to eat cheese even though it is made
with bacteria, and we do not have to shecht the bacteria. We don't see them,
and so from a halachic standpoint, they’re not there. So the question is how we
understand on the basis of our five senses how a telephone works. He said that
it does not sound like a new sound, but like the original sound being pulled,
and so from the Torah, we can go with that. When it comes to a loudspeaker,
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the sound is much louder than that of the person talking, so it must be a new
sound. When it comes to a hearing aid, he said he spoke to various profession-
als. He probably asked them whether one can actually tell that the sound heard
through the hearing aid is not the sound of the person talking, and [it turned
out that] this is not a “yes” or “no” question. It sounds pretty much the same, so
we can assume that the sound is just pulled and we can consider it that one is
not making a new sound.

Over here, you flip a piece of plastic, and the light goes on a few seconds
later. The way it seems is that you caused something to move a few seconds
later, and so it’s a regular xn, and ®n7a is forbidden 132770; it is permissible only
X709 mpna, like in the case of a fire. But to use it regularly — this is definitely
1227970 MNOR.

On Yom Tov, when &nn3 is allowed even in situations that are not x70a mpn,
I believe the Kosher Switch would be allowed, but this would be pn px1 na5n
19, because people are not accustomed to understanding [these distinctions].

For an ill patient, it would be permitted, but each case would have to be
evaluated. When a patient is in the hospital for observation, this is not [neces-
sarily] considered a non. I wouldn't give a “blank check”

* Broadcast on 13 Sivan, 5775 (May 30, 2015).

Rav Asher Weiss shlit’a
on Headlines with Dovid Lichtenstein™

I am aware that many gedolim came out with very harsh language about the
Kosher Switch. The Divrei Chayim, around 200 years ago, in a different context
and regarding a different shayla, wrote that he received [a tradition] from his
great father-in-law, the Baruch Taam, that when it comes to something like
this, we should not get into the pilpul; we should reject it outright and say that
it's assur. I think that in today’s day and age, this approach is no longer a wise
approach. When gedolim say that something is xn»mx mox and n»po MoK,
many people question it and demand to know why. People today are more cyni-
cal and skeptical than they were in the past. I think it's important to state if this
[the Kosher Switch] is a xn»mxT Mo) wwn and why we think so, and this is why
I wrote a lengthy teshuva about it.”>

I really think this is a xn»1rT MR WYN. According to all approaches [to
understanding when xn7 on Shabbos is permissible], I believe, the Kosher

15. http://www.torahbase.org/kosher-switch-5775/.
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Switch and all k73 devices do not the pass the test. The time delay of [permis-
sible] »25 01316 is a process — a process that people could follow and under-
stand. [In the classic case of n25 07,] the fire has to spread, the heat has to rise,
the vessels have to break, the water rushes out. This is a process. But when you
have it all in electronics and it’s an artificial time delay, then in my opinion this
[time delay] would not be relevant. When you’re dealing with technology that
was planned and worked out, and you turn on a switch and the electricity will
go on in two or three minutes — I definitely think that this would be considered
a nwyn [direct action].

nawnn narn is about perception, not scientific criteria. When you have a
switch, and people know that when you turn the switch the light will go on,
this is a nwyn of kindling the light. The fact that it is built such that the light will
go on in 2—3 minutes is irrelevant. When you plan electronics, build the device,
and invest a million dollars to put together a system so that when you push a
switch the electricity will go on, in my opinion, it makes no difference what the
electronic process is. That is totally irrelevant. These halachos are about percep-
tion, the eye of the beholder.

The common denominator between Orach Chayim 277:3 [where the Mishna
Berura permits opening a window near a candle to extinguish it as long as
no wind currently blows] and Orach Chayim 514:3 [where the Rama permits
bringing a candle on Yom Tov to a place where no wind currently blows but
it is expected to blow later] is that in terms of people’s perception, the person’s
action has nothing to do with the fire. There are a million reasons to open or
close a window that have nothing to do with putting out a fire. Therefore, this
case is not defined as xn. Taking a candle outside [when no wind blows] is
not nwa. In our case, where the device is manufactured and built with a single
motive — to turn on the light — this is different. I think it would definitely be
112971 MOR because of ®n73, and also a Xn»RT pav.

I recommend xn7a devices for three bodies in Eretz Yisrael: the IDE, the police,
and hospitals. The common denominator of these three bodies is that they all
deal with situations of potential way mpa. Since it is impossible to precisely and
definitively define wa1 mpa pav, we need to enable the security mechanisms and
hospitals to operate in a normal way. So for these bodies, which essentially deal
with wa1 mipa, due to the inability to precisely define way mipa pav, I recommend
using xn devices.

16. Rav Weiss speaks here of the position of the Zera Emes, cited above, who writes that
indirect naxYn is forbidden if the naxon occurs immediately, and permissible if there is
a delay. He argues that even according to the Zera Emes, the delay in the activating of
the light with the Kosher Switch would not suffice to make it permissible.
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With every passing day, it is becoming more difficult to avoid activating sen-
sors in our homes. Even today, it is almost impossible. You open the door — you
activate the sensor in your air conditioning. We enable doctors on call to walk
around with a cell phone, even though as they walk from one room to another,
the reception signals are moving. We are not going to say that they cannot move.
Even if one disables his alarm system, the sensors are working. It will eventually
be impossible to move about and live without activating electronics. In my opin-
ion, when there is no intent, this is not considered a naxn at all. When it comes
to modern electronics, the distinction has to be the intent. If there is intent, this
is a xmIRT MR VYN if you have no interest, then it’s not even a 131177.

I would like to make one final point. When the Rambam explains the
prohibition of muktzeh (Hilchos Shabbos 22:13), he offers an amazing insight,
which I think is very profound. Why did Chazal forbid handling muktzeh?
The Rambam writes that there needs to be Y3% N1 naw — a unified code of
Shabbos observance. The Rambam observes that most people aren't farmers,
s0 MYn ¥1p Yyt and wT are not relevant; not all people are builders, so nna and
Imo are not relevant. What would create a unified Shabbos observance by all
Klal Yisrael? Refraining from handling muktzeh. In our day and age, we don’t
sow fields and we don't build. What unites all shomrei Shabbos throughout the
world is refraining from the use of technology. If we go down this path [of the
Kosher Switch], then one person will use a Kosher Switch and another guy a
“non-kosher” switch; one person will use a “kosher” cellphone, and the other a
“non-kosher” one; one person will use a “kosher” car, and another a regular car.
The only thing that brings all shomrei Shabbos together is avoiding the use of
technology. So, in accordance with the Rambam’s approach concerning muktzeh,
beyond the halachic criteria regarding xn1, we should reject the Kosher Switch
and all xn13 mechanisms, except when dealing with situations of wai mpa pav.

* Headlines with Dovid Lichtenstein, broadcast on 1 Elul, 5775 (August 15, 2015).
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13 Are Treated for Carbon Monoxide Exposure
in Teaneck After a Stove is Left on Over Jewish
Holiday

June 9, 2011
by Erik Shilling and Andrea Alexander

TEANECK — Thirteen people were taken to area hospitals Thursday morning with
symptoms of carbon monoxide poisoning after a gas oven was left on for at least two
days in a house on Brinkerhoff Avenue, authorities said.

The injuries were not believed to be serious and most of the victims were treated
and released from Holy Name Hospital and Englewood Hospital and Medical Center,
said Battalion Chief Paul Browning of the Teaneck Fire Department. The occupants
of the house were observing the annual Jewish holiday of Shavuot, which Browning
said may have been the reason why the oven had been left on.

Firefighters first received a call from one of the occupants just before 8 a.m. after
a carbon monoxide alarm sounded, Browning said. When firefighters responded,
they found high levels of the gas in the house and evacuated the occupants, some
of whom complained of nausea and headaches.

The 2Y% story house was mostly sealed with the air conditioning running, Browning
said. An ambulance was dispatched to administer oxygen while firefighters ventilated
the building.

“If you leave your stove on for two days, this is bound to happen,” Browning said.

He added that carbon monoxide calls are a fairly frequent occurrence in the town-
ship during Jewish holidays. The Fire Department received two reports on Wednesday
of carbon monoxide detectors being set off by stoves that had been left on, and
authorities receive similar calls almost every Friday night when Jewish families are
observing the Sabbath, Browning said. Work that exercises control over a person’s
environment, including starting or putting out a fire, is prohibited on the Sabbath and
many holidays under Jewish law.

“We are afraid one day there will be someone who doesn’t have a carbon mon-
oxide alarm in their house and we will have a very bad outcome,” Browning said.

Copyright © northjersey.com
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Adjusting “Sabbath Mode” Ovens on
Yom Tov

Especially in the Diaspora, where an extra day of Yom Tom is observed and
where Yom Tov can frequently fall on Thursday and Friday or Sunday and
Monday, resulting in the mislabeled phenomenon of the “three-day Yom Tov,”
many people need to cook on Yom Tov. It is difficult to prepare all the meals for
two or three days of Shabbos/Yom Tov in advance, and in homes with only one
refrigerator and freezer, such a large quantity of food cannot be stored in any
event. Moreover, freshly-prepared food is certainly recommended in the interest
of 10 oY nnnw and naw my.

Cooking, of course, is permitted on Yom Tov, but operating electrical appli-
ances is not. In ancient times, ovens were heated with firewood, and thus the
oven would be lit before Yom Tov, and, when necessary, firewood was added
over the course of Yom Tov to maintain the fire. In modern times, when elec-
trical appliances are used, this translates into leaving the oven and stove on
throughout the two or three days of Yom Tov and Shabbos.

The problem with such an arrangement — beyond the financial expense
of wasted electricity and gas — came to the fore in the spring of 2011, when
thirteen people in Teaneck, NJ, were hospitalized on Shavuos due to carbon
monoxide exposure, blamed on a faulty stove that had been left on for Yom Tov.
It was reported that all the windows of the home were shut and sealed as the
air conditioning was running, thus resulting in a high concentration of carbon
monoxide in the home.! The report cited a Teaneck Fire Department official who
remarked, “If you leave your stove on for two days, this is bound to happen.”
The incident prompted Teaneck officials to issue a warning to Jewish residents
several months later, before Rosh Hashanah, not to leave their stoves on over
the holiday. Teaneck Fire Chief Anthony Verley said in a statement reported by
The Bergen Record, “With leaving the stove on, we certainly know that it puts
the community at a greater danger. We want them to understand there are some
deadly implications to this?

The search for a solution to this problem actually began well over a decade
earlier. In 1997, the Whirlpool Corporation approached the Baltimore-based

1. See media article above.
2. The Bergen Record, September 26, 2011.
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Star-K kashrut agency to collaborate on a project to make ovens suitable for
use on Shabbos and Yom Tov in a halachically permissible way. Just one year
later, the company was awarded a patent for its “Sabbath mode,” a system that
surmounts the halachic obstacles posed by most modern ovens — namely, open-
ing and closing the door does not activate fans, lights, or electronic displays. Of
interest to us, however, is a different feature of the “Sabbath mode” — a system
which, according to the Star-K, permits adjusting the oven’s temperature on Yom
Tov. When the oven runs in “Sabbath mode,” the temperature adjustment does
not occur immediately after the user presses the button; rather, it takes place
only after a brief delay.® Based on a psak issued by Rav Moshe Heinemann, the
Star-K authorized the use of this device on Yom Tov to raise or lower the oven’s
temperature.

Distinguishing Between Shabbos and Yom Tov

Rav Heinemann penned a responsum explaining his position, which the Star-K
published on its website.* The ruling is based primarily on the fact that the
delayed activation renders the situation one of xn1 — committing a halachic
violation indirectly. One does not actually activate the oven’s mechanism, but
rather performs an act that will then cause the activation to occur.

The Rama rules (O.C. 334:22), based on the position of Rabbeinu Yoel, that
performing a nax5n in a manner of 07 is forbidden on Shabbos, except when
this is necessary to prevent a significant financial loss. The classic example of
permissible xn is placing utensils with water in the line of a spreading fire
in order to extinguish it, which is permissible on Shabbos in order to prevent
loss or damage to property. When it comes to Yom Tov, however, the Chafetz
Chayim rules (Shaar Ha-Tziyun 514:31), based on the Maamar Mordechai, that
indirect naxYn is permissible under all circumstances, even when this is not
necessary to prevent the loss of property.

Rav Heinemann noted that although the Kitzur Shulchan Aruch (98:25)
rules in accordance with the stringent view of the Magen Avraham (514:5), who
maintains that Yom Tov is no different from Shabbos in this regard, the Aruch
Ha-Shulchan (514:11) follows the Maamar Mordechai’s view. Rav Heinemann

3. Mr. Jonah Ottensoser, the Star-K’s engineering consultant, wrote a detailed article
explaining the “Sabbath mode” more fully, available at the organizations website, at
http://www.star-k.org/articles/articles/kosher-appliances/483/the-sabbath-mode/.

4. http://www.star-k.org/articles/wp-content/uploads/2015/11/oventeshuva.pdf (retrieved
November 15, 2015). The responsum was published with slight variations in Yeshurun,
vol. 20, p. 503.
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added that this also seems to have been the position of Rav Shlomo Zalman
Auerbach (as implied in Mevakshei Torah, p. 18, 7>»1n"7).

It should be noted, however, that in addition to the Kitzur Shulchan Aruch,
several other poskim also forbid xn7 on Yom Tov, including the Chayei Adam
(95:5), the Shulchan Aruch Ha-Rav (514:10), the Chelkas Yaakov (O.C. 72),
and the Chazon Ish (38:6). Moreover, it seems clear that Rav Shlomo Zalman
Auerbach, whom Rav Heinemann listed among those poskim who follow the
Maamar Mordechai’s lenient ruling, would not permit adjusting the temperature
in the “Sabbath mode” oven on Yom Tov.? In his Minchas Shlomo (2:22:2), Rav
Shlomo Zalman writes as follows:

;7253 nn DR MA2Y 17 ROR LNV JNRY XYY DN V1A DNININY YR WV YIT
9 1Y NNY PHTINY 1197 ,MP22P2 19 MWYY PNNY PROMYTY YaR 1NN TOaN DIVN
19 M9 RY LAR ,NIPN TITHY I RIN RNV DY PN I ,TOON DIPNL VN RY 12 NYT
12 121 TOAN T2 W VP 217P1 TN DR N120Y NOWY 19p DR YR NP NN2Y MYapa
19NN9Y PYTRY YaR PNY IRY DIDNN RV PIX YAR N DY DYDY Ypnh W
P97 920 VW 19IRA PIT,TOANN WIPN YW INPNN Y9I IR RN T HY MY nyTHY

00 DRYN Y92 AN MY Y 1 nn

As is well-known, there are those who on Yom Tov boil water not for
the purpose of drinking, but rather to extinguish the [flame over the]
gas [when the water overflows the pot], because of the financial loss
[they would otherwise incur by leaving the stove on]. In my view, this
should not be allowed on a regular basis, because since it was lit from
the outset with this intention, this is not considered a situation of finan-
cial loss. xn3 is permitted only on an occasional basis, but not as a
regular practice planned from the outset. Only if it happened that one
forgot to extinguish the gas on Erev Yom Tov, and this would cause a
significant loss, in such a case one is allowed to indirectly cause the gas
to be extinguished, but the heating [of the water] must be done for the
purpose of drinking. However, kindling [the stove] from the outset with
the intention of extinguishing it through a xn73 — this is not included
in the law allowing [xn73] in a situation of loss. Only in a case in which
there is already a fire did the Sages allow making an obstruction with
utensils filled with water.

Rav Shlomo Zalman explains that since several poskim — as noted above — do
not permit xn1 on Yom Tov unless there is a significant financial loss at stake,

5. This point was made by Rav Shlomo Miller in an article published in Yeshurun, vol. 20,
p- 509.
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one should abide by this ruling and avoid xn7 on Yom Tov except in situations
of potential financial loss. Clearly, then, Rav Shlomo Zalman maintained that
one should follow the stringent position, and he thus cannot be relied upon as
a basis for permitting operating an oven through a xn7 on Yom Tov.

Rav Moshe and the Shabbos Clock

Another reason to disallow use of the “Sabbath mode” on Yom Tov is a famous
responsum of Rav Moshe Feinstein (Iggeros Moshe, O.C. 4:60) concerning the
use of timers on Shabbos. Rav Moshe forbade the use of “Shabbos clocks,” ruling
that one may not set a timer before Shabbos to turn lights and appliances on and
off during Shabbos. Although his ruling has not been accepted, and Shabbos
clocks are indeed commonplace throughout the Jewish world, the rationale
underlying his ruling is nevertheless very relevant to the issue of “Sabbath mode”
ovens.

In his responsum, Rav Moshe presents two reasons for forbidding the use of
Shabbos clocks. First, he writes that permitting Shabbos clocks for lights would
result in permitting all melachos on Shabbos via automatic timers. Undoubtedly,
Rav Moshe argues, if Shabbos clocks had been available in the time of Chazal,
they would have forbidden using them for the same reason they forbade nnx
MY, asking non-Jews to perform naxYn on one’s behalf. Rav Moshe goes so far
as to suggest that setting a timer may actually be included under the prohibition
of »:Y nnr, which, he explains, “forbids naxYn performed by a Jew’s word,
not to mention by a Jew’s actions.” Second, Rav Moshe writes, using a timer is
forbidden because of nawT xmb7, belittling Shabbos and undermining the honor
with which we are obligated to treat it.

Of course, as mentioned, the use of Shabbos clocks is widespread, despite
Rav Moshe’s ruling. Nevertheless, it could be argued that his ruling was not
accepted only because the timer is set before Shabbos. This is much like placing
a pot of food on a fire before Shabbos, which is permissible even if the cook-
ing process actually begins after Shabbos has begun. (Rav Moshe distinguishes
between the situation of cooking and that of a Shabbos clock, but, as mentioned,
this distinction has not been generally accepted.) Since the action is done before
Shabbos in the case of the Shabbos clock, one might argue that it differs sig-
nificantly from »2% nnr and does not infringe upon the honor of Shabbos.
It would appear, however, that Rav Moshe’s line of reasoning would apply to
adjusting an oven’s temperature on Yom Tov, as one performs an action on Yom
Tov that demonstrably causes a noxYn effect.

There is another ruling of Rav Moshe concerning Shabbos clocks that
appears relevant to the “Sabbath mode” ovens as well. Rav Moshe ruled that if
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a timer was set before Shabbos, it is forbidden to adjust the timer so that the
electric device will be activated or deactivated earlier or later than it would
be on the current setting. He writes that aside for the prohibition of muktzeh,
which forbids moving the pegs, delaying or advancing the effect might consti-
tute a Torah violation, depending on the nature of the electrical device. If one
changes the setting for turning on a light, for example, so that the light will turn
on earlier or later than originally scheduled, this would constitute an outright
narYN, just like directly turning on a light constitutes a naxon.¢ Elsewhere (O.C.
4:91), Rav Moshe applies this ruling to Yom Tov as well. Clearly, Rav Moshe
maintained that the act of moving the pegs of a timer on Shabbos constitutes
an act of naxon despite the fact that the effect does not occur immediately. This
seems comparable to adjusting the temperature of an oven on “Sabbath mode,”
which would presumably be similarly forbidden despite the delayed effect.

Placing Wheat in a Water-Powered Mill

One might also challenge Rav Heinemann’s ruling on the basis of Rav Chaim
Ozer Grodzinsky’s comments (Achiezer 3:60) regarding the case of one who
places grain in a water-powered mill on Shabbos, indirectly causing them to
be ground. The Even Ha-Ozer, as Rav Chaim Ozer cites, maintains that placing
grain in a mill constitutes a Torah violation.” Rav Chaim Ozer explains that
even if one performs a naxYn indirectly, he nevertheless transgresses the Torah
violation if this is the normal manner of performing that naxon.

The classic example is the case of winnowing on Shabbos, described by the
Gemara (Bava Kama 60a) as my»on mam nnr — one separates the chaff from
the grain by throwing the raw grain into the air, allowing the wind to separate
the various particles. Although the effect is brought about by the wind, and the
person merely places the grain in a situation in which the wind can then separate
the particles, he transgresses a Torah prohibition because he has performed this
nIRYN in its usual fashion.

By the same token, Rav Chaim Ozer explains, one transgresses the Torah pro-
hibition of grinding on Shabbos by placing the grain in the mill, even though he
does not actually grind the grain, since this is the conventional method of grind-
ing. This is quite different from the situation of n2> 0 — indirect extinguishing
— in which one places water in the path of a fire, as this is not the conventional

6. Extinguishing might not constitute a Torah violation, as according to Tosfos, extinguish-
ing a fire is forbidden only 132771 unless it is done to produce a coal.

7. This is in contrast to the view of the Magen Avraham (252:20), who maintains that this
is forbidden only j27m.
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manner of extinguishing, and it is therefore permissible on Shabbos (under
certain circumstances). Rav Shlomo Zalman Auerbach (Minchas Shlomo 1:9)
likewise asserts that an indirect nax“n is considered no different from a direct
maxon if it is performed in the conventional manner.®

Applying this to the case of the “Sabbath mode” oven, it would seem that
adjusting the oven’s temperature by pressing a button is the normal way of con-
trolling the appliance, irrespective of the oven’s delayed response. Therefore, this
should seemingly be forbidden.?

Indiscernible nar4n

In his teshuva, Rav Heinemann raises the possibility that use of “Sabbath mode”
should be forbidden because of the electrical response that is triggered at the
moment the button is pressed. Even if the actual effect is delayed, the user’s
command is registered by the oven’s system immediately, and the system then
“counts down” to the moment when the temperature is to be adjusted. Seemingly,
this immediate response should suffice for us to forbid utilizing this mechanism
on Yom Tov.

Rav Heinemann dismisses this argument, however, claiming that since the
immediate response is not discernible by any of the five human senses, it does
not violate Yom Tov. He explains:

7N NN RYT,MWYWYHY 1IN 1TV AN PI 0D DN NMOR HIT YIT 92T TN
NPV YPR 13223 DIDRY IMIN 1991 ,N172 DY RNV K2 7720 PRI NIWN 7ORIND
12PN 1% 1MV DOYYNY TR DPRY DIVN MITWI 210 DIV 012 PRY P10y
..I0R1 RY 170,00 DNYW ORTIA DYTY 1R NYTIND 12107 2"Y DMK 91V 9”YR
Y PRY,IVYN NYWI IRII 92T DIV PR DIN0ON HY DO¥MHYWI ,j 7T 17731 7R
DIV IR PRY NINWI 12T DIWY 593 PTY R7R DTN D993 NN, Y0WI IR WITIN 92T
172N MY MY DWIN Y 9370 WIIINY D197 37RR NIRYN RIPI IR 0P IR PINN
INWN IR VY

However, it is well known that all of the Torah’s prohibitions apply only
to that which we are capable of discerning and doing, for “the Torah was
not given to the ministering angels” and “the Almighty does not deal

8. 'This notion is also cited in the name of Rav Yosef Shalom Elyashiv. See Shevus Yitzchak,
Hilchos Gerama, ch. 15, and Ashrei Ha-Ish 19:18, 37, 50.

9. This argument is advanced by Rav Shlomo Miller in the responsum cited above (n. 5).
Rav Miller further notes that the Yeshuos Yaakov (334), explaining the comments of the
Shiltei Ha-Gibborim, writes that #2307 is permitted only if the primary intention is
not to extinguish the flame.
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cruelly with His creatures.” Therefore, it is permissible to eat cheese, even
though it is produced through bacteria which have no kosher properties,
because they cannot be seen with the eyes that the Almighty gave us.
Although they can be seen under a microscope, and we know for certain
that they are present, nevertheless, they are not forbidden...

And so in our case, when one presses the buttons, nothing visible
occurs at that moment, and nothing is felt or heard. Without special
instruments, it is impossible to know that anything has changed, for
there is no spark or sound, and it is not considered a naxn unless it can
be detected with the senses that the Almighty has given us that a change
has occurred.

Rav Heinemann contends that pressing the button in “Sabbath mode” is permis-
sible on Yom Tov because this act triggers an effect that is only later discernible
to the human senses. Since the immediate electrical effect is indiscernible, even
though we know with certainty that it occurred, the act is permissible. Rav
Heinemann compares this indiscernible effect to bacteria in cheese, which are
permitted for consumption because they are not visible to the naked eye.

Rav Heinemann cites in this context a ruling by Rav Moshe Feinstein (Iggeros
Moshe, Y.D. 4:2) that worms that are too small to see with the naked eye are not
forbidden for consumption. Another example brought by Rav Heinemann is
that of two adjacent letters in a sefer Torah that appear connected. Even if a
small space between the letters can be discerned through a magnitying glass, the
sefer Torah is nevertheless invalid, since to the naked eye the letters touch one
another. Conversely, if the two letters appear separated but a magnifying glass
reveals a thin drop of ink that connects them, the sefer Torah is valid.

We might, however, challenge this assertion, in light of a clear distinction
that exists between the cases noted by Rav Heinemann and the situation of
the “Sabbath mode” oven. When a person presses the button on the oven, he
does so for the specific purpose of triggering the electrical effect of raising or
lowering the oven’s temperature; his sole intention is to activate the oven. This
is quite different from the situations of invisible bacteria or insects and the ink
of the sefer Torah, regarding which we may invoke the rule of »axn% nmin nima &9
nwn — that the Torah is meant to be observed by human beings with limited
capabilities, and thus the halacha clearly depends on what can be seen with the
naked eye. It does not seem plausible that pressing a button on an oven with the
clear intention of triggering an electrical effect should be permitted only because
the immediate effect is indiscernible.

Rav Heinemann proceeds to raise the question of why, according to his
rationale, we would not permit typing on a computer on Yom Tov when the
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screen is turned off. In this instance as well, one performs an act that pro-
duces a naxon that is currently indiscernible, but whose effects will be seen later.
Seemingly, if adjusting the temperature on the “Shabbos oven” is permitted
because the immediate naxon effect is indiscernible, then typing on a computer
should likewise be allowed when the screen is deactivated. Rav Heinemann,
however, distinguishes between the two cases, noting that typing on a computer
produces text that will later be visible, and thus violates the prohibition of pp'n
RN — creating or repairing something on Shabbos or Yom Tov — whereas the
electrical effect of pressing the buttons on an oven does not constitute xn ppn.

This distinction, however, seems very difficult to understand. Once we accept
the premise that halacha does not forbid an act that produces an indiscernible
maron effect, it should not make any difference whether the naxon effect involves
R Pp'n or any other Shabbos prohibition. Even if we can somehow formulate
a fine distinction between the two, it seems hardly reasonable to issue a lenient
ruling on this basis when a potential Torah violation is at stake.

Opening a Refrigerator

Rav Shlomo Zalman Auerbach, in a well-known ruling (Minchas Shlomo 1:10:6),
permitted opening a refrigerator door on Shabbos, even when the motor is not
running, despite the possibility that opening the door will cause a rise in the
temperature in the refrigerator and could thus activate the motor. Rav Shlomo
Zalman contended that this is permissible for two reasons. First, the main
concern that arises when activating electricity on Shabbos is the Chazon Ish’s
famous claim that activating electricity constitutes nna, the Torah prohibition
against building and creating. In the case of a refrigerator, Rav Shlomo Zalman
argued, the structure is already fully built and functioning. The way a refrigera-
tor operates is by turning itself on or oft in response to temperature changes, and
therefore by opening the refrigerator door, one does not “build” or “dismantle”
anything; he is simply allowing the appliance to operate in its usual way.
Second, Rav Shlomo Zalman argued, it seems reasonable to assume that xn7
is forbidden on Shabbos only when one intends to produce the naxon effect. Rav
Shlomo Zalman draws a comparison to the ruling of many poskim allowing one
to tell a non-Jew on Shabbos to perform an act that unintentionally involves a
naRYN, such as opening a car door, which will have the effect of turning on the
light. Although it is forbidden for a Jew to perform such an act on Shabbos if
the naxon result is inevitable (xw>1 0a), one may ask a non-Jew to perform such
an act. It appears that when it comes to »21% nnx — the prohibition against
asking non-Jews to perform nax>n on one’s behalf on Shabbos — the prohibi-
tion is limited to intentional naxYn; it does not include actions that incidentally
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involve naxn. Rav Shlomo Zalman reasons that if this distinction applies to the
prohibition of m:% nvnx, which is forbidden even when it is necessary to prevent
a financial loss, then it should certainly apply to the more lenient prohibition
of xnm, which we allow for the sake of preventing a loss. Therefore, since one
does not intend to activate the refrigerator’s motor when he opens the door, this
is permissible on Shabbos, as the noxYn result is produced indirectly and is not
intentional.

Neither of these arguments can be applied to the “Sabbath mode” oven.
First, adjusting the ovens thermostat indeed results in a naxYn, as the oven’s
mechanism works to raise or lower its temperature. This differs from the case
of a refrigerator, regarding which, Rav Shlomo Zalman claimed, no actual naxn
is involved. As for the second argument, one quite obviously presses the button
with the clear intention of causing the temperature to change, and thus the naxon
effect is not unintentional. Seemingly, therefore, the use of this mechanism is
forbidden on Yom Tov, despite the delayed effect on the oven’s temperature.

INTERVIEW

Rav Moshe Heinemann shlit’a
on Headlines with Dovid Lichtenstein*

On Yom Tov, there is an added feature [in the “Sabbath mode” oven] which I
added into it, which works with xn13 based on the Mishna Berura, [who rules]
that xn is permissible on Yom Tov. The reason why this is not considered as
though you are doing something right away is because really you're sending a
message to the computer, and the computer determines that whatever should
happen, will happen after ten seconds or whenever it’s going to happen. Since
it’s not possible for a person to recognize that anything has happened with his
five senses, he is not considered to be doing anything right away. [By contrast,]
typing on a computer with the screen turned oft might be considered xmn np'n,
as if you've made something now which could be used at a later date.

Let me tell you about something very similar. In Baltimore, they put in new
water meters which they do not need to send people to read. There is a digital
display, and it sends a signal to the central system’s computer. When they want
to send you a bill, it is produced right away... This is a problem for Shabbos. We
were able to reach an agreement with the city. We said that they should make
a cover over the display, so they can check the display if there’s a problem, but
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normally it cannot be seen. But there was still a problem with the message being
sent to the computer. I went to Rav Chaim Kanievsky and asked him what he
thought about it. I thought it was not a problem because you cannot see, feel,
hear, taste, or smell anything — there is nothing we can notice with our five
senses. He said he does not see any problem with it, because you're just sending
a message.

* Broadcast aired 20 Tishrei, 5776 (October 3, 2015).
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The past decade has seen great advances in a powerful criminal justice tool: deoxy-
ribonucleic acid, or DNA. DNA can be used to identify criminals with incredible accu-
racy when biological evidence exists. By the same token, DNA can be used to clear
suspects and exonerate persons mistakenly accused or convicted of crimes. In all,
DNA technology is increasingly vital to ensuring accuracy and fairness in the criminal
justice system.

News stories extolling the successful use of DNA to solve crimes abound. For
example, in 1999, New York authorities linked a man through DNA evidence to at
least 22 sexual assaults and robberies that had terrorized the city. In 2002, authori-
ties in Philadelphia, Pennsylvania, and Fort Collins, Colorado, used DNA evidence
to link and solve a series of crimes (rapes and a murder) perpetrated by the same
individual. In the 2001 “Green River” killings, DNA evidence provided a major break-
through in a series of crimes that had remained unsolved for years despite a large
law enforcement task force and a $15 million investigation.

DNA is generally used to solve crimes in one of two ways. In cases where a
suspect is identified, a sample of that person’s DNA can be compared to evidence
from the crime scene. The results of this comparison may help establish whether the
suspect committed the crime. In cases where a suspect has not yet been identified,
biological evidence from the crime scene can be analyzed and compared to offender
profiles in DNA databases to help identify the perpetrator. Crime scene evidence can
also be linked to other crime scenes through the use of DNA databases.

For example, assume that a man was convicted of sexual assault. At the time
of his conviction, he was required to provide a sample of his DNA, and the resulting
DNA profile was entered into a DNA database. Several years later, another sexual
assault was committed. A Sexual Assault Nurse Examiner worked with the victim and
was able to obtain biological evidence from the rape. This evidence was analyzed,
the resulting profile was run against a DNA database, and a match was made to the
man’s DNA profile. He was apprehended, tried, and sentenced for his second crime.
In this hypothetical case, he was also prevented from committing other crimes during
the period of his incarceration.
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DNA evidence is generally linked to DNA offender profiles through DNA data-
bases. In the late 1980s, the federal government laid the groundwork for a system
of national, state, and local DNA databases for the storage and exchange of DNA
profiles. This system, called the Combined DNA Index System (CODIS), maintains
DNA profiles obtained under the federal, state, and local systems in a set of data-
bases that are available to law enforcement agencies across the country for law
enforcement purposes. CODIS can compare crime scene evidence to a database of
DNA profiles obtained from convicted offenders. CODIS can also link DNA evidence
obtained from different crime scenes, thereby identifying serial criminals.

In order to take advantage of the investigative potential of CODIS, in the late
1980s and early 1990s, states began passing laws requiring offenders convicted
of certain offenses to provide DNA samples. Currently all 50 states and the federal
government have laws requiring that DNA samples be collected from some categories
of offenders.

Copyright © justice.gov
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DNA as Halachic Evidence

NA (deoxyribonucleic acid) has become a mainstay of legal and criminal

investigation, and an invaluable tool for forensic experts and others seek-
ing evidence of identity. Strands of DNA are found in every cell of the human
body, and they contain all the information about a person’s physical makeup.
All it takes is a single thread of hair, a piece of a fingernail, a drop of saliva, or
even a used tissue to determine the person’s identity. Thus, DNA can be taken
from these samples and matched against samples provided by the person in
question to conclusively resolve many questions. DNA samples of alleged family
members can also be compared to one another to determine whether they are
indeed related. This method is used in a wide range of circumstances, such as in
criminal investigations, to affirm biological relationships, and so on.

The question as to the status of DNA evidence in halacha came to the fore
after the 9/11 terror attacks, when fifteen cases involving wives of presumed
victims were presented to batei din in the New York area. The deadly inferno that
consumed and destroyed the Twin Towers on that tragic day consumed scores of
people without leaving behind discernible remains. Forensic teams were forced
to collect DNA samples and match them up with reference samples provided
by the bereaved families (such as hair from a brush). The question arose as to
whether such evidence of death was sufficient to halachically prove that the
husband had perished, and thus allow the widows to remarry.

The Beth Din of America, under the leadership of Rav Gedalia Dov Schwartz,
handled ten of these cases, and permitted all ten women to remarry based on
DNA evidence.! This policy was in line with the decision of the beis din of Rav
Shmuel Wosner in Bnei-Brak, which issued a formal statement on the topic
that was later published in the journal Techumin? and reproduced by Rabbi Dr.
Avraham Sofer Abraham in Nishmas Avraham.? The statement determined that
a match between DNA remnants found at the scene of the attack and a reference
sample may be considered pnam 170Y a11p — nearly a clear-cut sign of identity,
which is a sufficient level of evidence to allow a woman to remarry. The dayanim
added, however, that a wife should not remarry on the basis of DNA samples

1. See Rav Schwartz’s responsum on the subject in Hadarom (5763/2003) and Rav Chaim
Jachter’s essays on the topic in Kol Torah (vol. 12, no. 28), available online at http://
koltorah.org/ravj/ Agunot%201.htm.

2. Techumin, vol. 21, p. 121.

3. Vol. 3, p. 70.
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alone, but rather when there is also good reason to assume that the husband
had died. Since this was certainly the case with the victims of 9/11 who were in
their offices at the time of the attack, the wives were declared widows and thus
permitted to remarry.

Rav Zalman Nechemia Goldberg, in an article published in a later volume
of Techumin,* went further, asserting that DNA evidence of death qualifies as
an actual pnam 0. He noted that DNA evidence cannot be treated as less then
PY ny»av — recognition of a dead man’s appearance. Halacha permits a woman
to remarry if someone who knew her husband’s appearance identified a cadaver
as her husband.® Rav Goldberg argued that DNA identification via a professional
laboratory cannot be regarded as less proof than general recognition, and thus
suffices to permit the woman to remarry. Rav Yosef Shalom Elyashiv similarly
ruled that DNA evidence of identity qualifies as a pnam 0.6

The question remains, however, as to whether DNA evidence would suffice
in areas of halacha requiring higher levels of proof. When it comes to cases
involving a potential aguna, in which a husband is presumed dead and the wife
is unable to remarry without confirmation of the husband’s death, there are
longstanding halachic precedents to relax standards of evidence. Quite reason-
ably, then, DNA evidence is generally accepted as valid proof in this regard,
especially in the presence of other strong indications of death. There are, how-
ever, other contexts in which stronger proof is required. For example, the famous
halachic axiom of &30 Y9y yvann ®xnn establishes that beis din will not rule
in favor of a plaintiff, awarding him money from the defendant, without the
formal testimony of two valid witnesses. If DNA testing can somehow prove that
money is owed, would this be sufficient grounds for beis din to award money to
the plaintiff? This question becomes relevant in cases in which someone claims
to be a child of a deceased person and demands a share of the estate, or when a
woman demands alimony payments from her ex-husband for her child whom
the husband claims to be the product of an adulterous affair. Would a DNA
test’s results suffice to determine — or disprove — the child’s relationship to the
father in such cases?

Scientific Data and Halacha

Before examining specific areas of halacha to determine whether DNA evidence
would suffice, let us first address the more general question as to the status of

4. Vol. 23, p. 116. A segment of this article was also reproduced in Nishmas Avraham.
5. See Yevamos 120a; Shulchan Aruch, E.H. 17.
6. Cited in Nishmas Avraham, p. 75.
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scientifically-obtained information in halacha. In light of the fact that DNA
testing did not exist in the times of Chazal, does such data carry any halachic
weight at all? Does information obtained through modern scientific methods
affect halacha, or should it be disregarded?

A precedent for relying on such data in the process of halachic decision-
making is a fascinating story told by Rabbeinu Yehuda Ha-Chasid about Rav
Saadia Gaon (Sefer Ha-Chasidim 232). A wealthy man traveled far from home
with his servant, leaving behind his wife, who was pregnant with their only child.
The man died, whereupon his servant seized control over his assets, claiming
to be the man’s son. Years later, the man’s true son heard about what happened,
and he wanted to claim his fortune. The case came before Rav Saadia Gaon, who
devised a “scientific” solution to the problem. He had blood drawn from both
men who claimed to be the son of the deceased, and each one’s blood was placed
in a separate container. He then had a bone taken from the father’s remains, and
the bone was placed in one jar and then the other. The bone absorbed the blood
of the man’s son, but not the blood of the servant. Rav Saadia Gaon awarded
the estate to the real son, claiming that the bone absorbed his blood because of
their biological relationship.

Clearly, Rav Saadia felt that this method was reliable; he considered this
“blood test” sufficient proof to extract a large fortune from its presumed owner
and award it to someone else.

Many have noted, however, that Rav Saadia Gaon’s ruling runs in opposition
to the view expressed by the Rivash (447), who denies the validity of scientific
and medical findings with respect to halacha. The Rivash writes:

0077279 PRRI DRY ,ARIDTIN YAV 20N 29 DY IR ANIN M7 NTY 1Y PR
,27T 100N Y 1NIRY LI IR ,NIRIGTIN YAON 290 ®Y 2 ...0DYN ,DPNWR IR AN PR
0N WIR MDD OWIPO NNRN 192P OOV ,IRDW RINY PR HY 112 108 19798 71N0)

7Y 027 N TY 0R

We should not reach decisions regarding the laws of our Torah and its
commands based on the scholars of science and medicine, because if
we trust their words, then there is no Torah from heaven, God forbid...
For we do not rely upon science and medicine, and we instead rely on
our Sages, z’I, even if they say that right is left, for they have received
the truth and the interpretations of the law, one person from the next,
back to Moshe Rabbeinu a’h.

In truth, however, it is far from clear that the Rivash would be in disagreement
with Rav Saadia Gaon in this regard. The Rivash speaks here of situations in
which scientific conclusions clash with accepted halachic axioms and would
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alter the practical conclusion. For example, he mentions the issue of marv —
fatal medical conditions in an animal that render it forbidden for consumption.
As the Rivash notes, the conditions outlined by Chazal for determining a fatal
illness differ from those noted by the scientific experts of his time, and yet we
classify an animal as permissible or forbidden based on the guidelines presented
by our Sages.” It is thus quite possible that the Rivash would accept Rav Saadia
Gaon’s view that scientifically-obtained data can be used as factual evidence
when no such evidence is available in Rabbinic sources.®

Indeed, Rav Yitzchak Herzog, in a responsum printed in the journal Assia,
emphatically supported the use of scientifically-obtained data as factual evi-
dence in halachic decision-making, and sharply condemned those who disap-
prove of such use:

932 °R19770 YTNN NI 9IN NI H2PNIY 1272 DRI MINRL HY 12TY PV NN
YINNY TIVIAY HIN... 10020 DAY YRIDTIN PTAN P2 91T HTIN IPRILADID DN
PTNOPIYPY TWPI NR,DPIAY NPIV RIN DI 2D DR ,TNTID YTID 1Y MNP W11 790

.9IN2IVRI DYPWA NWITPN NINY DIYNIN

How is it relevant to speak of the reliability of physicians when it comes
to something that is definitively accepted by all the greatest medical
scholars throughout the world? ... And what a vast difference there is
between the medical science in their [Chazal’s] time and in our times...
It is a shame that while science is continually breaking new ground and
revealing deep secrets, even if it is occasionally mistaken, we, in regard
to scientific matters that are relevant to the sacred Torah, bury our heads
in the sand...?

By contrast, Rav Eliezer Waldenberg (Tzitz Eliezer 13:104) dismisses the prec-
edent of Rav Saadia Gaon’s “blood test.” He writes that to the contrary, the
Gemara in Maseches Nidda (31a) establishes which parts of an infant are formed
from the father’s sperm and which from the mother’s body, and states that the

7. 'The context of the Rivash’s discussion is a complicated case concerning a widow who
gave birth to a baby during the eighth month after her husband’s passing, and the child
died less than thirty days after birth. The doctors determined that the baby was fully
formed at the time of birth, in opposition to the view of Chazal that a child born during
the eighth month of pregnancy is not fully formed. The question thus arose as to whether
this widow required chalitza. In this instance, the medical professionals’ view yielded
the opposite halachic ruling to that of Chazal.

8. This point is made by Rav Avraham Price in his Mishnas Avraham commentary to the
Sefer Chasidim (1:291).

9. Assia, vol. 35, p. 49.
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blood is received from the mother. As such, Rav Waldenberg contends, the
nature of a person’s blood can confirm his relationship to his mother, but not to
his father. Rav Waldenberg opines that Rav Saadia Gaon’s method cannot set a
halachic precedent, because it is not mentioned anywhere in the Talmud or in
a halachic source, and because we do not have more details about how exactly
this procedure was done.!® Accordingly, Rav Waldenberg rules that one may not
rely upon blood tests to ascertain biological relationships for halachic purposes.
He cites this ruling — along with the proof from the Gemara in Maseches Nidda
— from Rav Bentzion Meir Chai Uziel (Shaarei Uziel 40:1:18).1

However, as the aforementioned ruling of numerous leading contemporary
and recent poskim after the World Trade Center tragedy would seem to indicate,
it has become accepted to rely on scientifically-obtained data as evidence with
respect to halachic matters.!> What remains to be seen, then, is whether and
to what extent DNA evidence suffices as proof in different situations in which
proof of identity is needed.

Determining Mamzerus

Can DNA testing be used in cases of suspected or confirmed infidelity, to deter-
mine whether one’s presumed child is indeed his child or a mamzer, the product
of his wife’s adulterous relationship?

The Gemara in Maseches Bava Basra (58a) tells of a man who, before his
death, overheard his wife say that only one of their ten sons was his biologi-
cal child, as the others resulted from her adulterous relationships. The man
bequeathed his entire estate to his single biological son, but it was unknown
which son this was. After his death, the case came before Rabbi Benaa, who
instructed the sons to go to the father’s grave and strike it until his soul revealed

10. Rav Waldenberg adds that the Gemara lists bones among the body parts received from
the father, and this may have been the reason why Rav Saadia Gaon’s method was reli-
able, as it involved the bones. See also Ben Yehoyada, Makkos 23b n1a n"7.

11. This was also the position taken by Rav Yehoshua Ehrenberg (Devar Yehoshua, E.H. 5).
We might question the assumption implicitly made by Rav Waldenberg that the Gemara
in Nidda truly intended to establish the biological fact that a person’s blood is formed
solely by the mother’s body and is not affected by the father. As with many aggadic pas-
sages in the Talmud, we cannot necessarily apply the Gemaras comment to determine
the practical halacha. (Admittedly, however, this particular passage has been noted and
applied in a halachic context; see Beiur Ha-Gra, Y.D. 263:2.) Moreover, even if we do
accept the literal reading of the Gemara’s remark, it does not negate the possibility that
the nature and composition of a person’s blood is affected by the father, even if it was
initially formed by the mother.

12. See also the sources cited in the article in Assia mentioned above, note 9.
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to them the answer. Nine of the men went to the grave and began striking it, but
the tenth could not bring himself to disrespect his father in this fashion. Rabbi
Bena’a determined that the son who refused to violate the grave was the biologi-
cal son. The Rashbam comments that this ruling was issued as a »»717 8TV — a
discretionary judgment issued in the absence of true evidence. In other words,
the fact that this tenth son did not participate in the desecration of the grave
did not prove that he was the biological son, but it gave Rabbi Bena’a a reason
to choose one son over the others.

The Rashash raises the question of why Rabbi Benaa did not utilize Rav
Saadia Gaon’s method and see which of the brothers’ blood was absorbed into
the father’s bone."* He suggests that Rav Saadia Gaon’s method would have
constituted real evidence, to the extent that the other brothers would then be
considered mamzerim. Rabbi Bena’a’s solution did not provide actual evidence
that could establish a status of mamzerus, but simply gave him reason to award
the estate to one brother over the others. He did not want clear-cut proof of
the true son’s identity, as this would result in assigning the others the status of
mamzerim.

Two important practical conclusions emerge from the Rashash’s comments.
First, he clearly maintains that scientific experimentation suffices as evidence
even to establish a childs illegitimate status. Second, the Rashash’s comments
indicate that we should avoid such experimentation when it would yield this
result, forcing us to declare a child illegitimate. (Indeed, Rav Yosef Shalom
Elyashiv ruled against performing a DNA test to determine if one’s presumed
daughter was not in fact his biological daughter, citing these comments of the
Rashash.™)

The Rashash’s implicit assumption that evidence obtained through scientific
experimentation suffices to render a child a mamzer is difficult to accept in light
of the fact that halacha goes very far to avoid assigning the status of mamzerus.
The Gemara in Maseches Yevamos (8ob) addresses the case of a woman who
delivered a child twelve months after her husband had gone overseas. Rava
Tosfaa ruled that the child may be presumed to be legitimate, in light of the far-
fetched possibility that the wife had conceived before her husband left and the
pregnancy endured for twelve months. Although it was highly unlikely that this
is what happened, halacha allows us to consider even the remotest possibility
for the sake of maintaining a person’ status of legitimacy. The Or Zarua (vol.
1, Yibum, 657) comments that a twelve-month gestation period falls under the

13. See also Elya Rabba 568:15.
14. Kovetz Teshuvos, E.H. 1:135.
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category of Y93 n¥n wrw VYN — a statistically negligible possibility’> — and
yet it may be considered to avoid declaring a child a mamzer. The Rivash (446)
similarly writes:

MIT2IMR PYIN PR YYD TN DR MOYNY TWaRY 95 ,MITH HYINI RINWY 29 HY g8
221 ROR

Even if [the possibility] is exceedingly rare, anytime it is possible to
attribute the child to the husband, we attribute him not to adultery, but
to the husband.

The only exception to this rule, as noted by the Rama (E.H. 4:14), is when the
wife is guilty of a ap1n 127 — unbecoming conduct that gives us reason to
suspect her of an adulterous relationship — in which case we cannot consider
remote, far-fetched possibilities to avoid labeling her child a mamzer. But gen-
erally, we may entertain even the unlikeliest possibilities to maintain a child’s
presumed status of legitimacy.

Rav Moshe Feinstein (Iggeros Moshe, E.H. 4:17:6) explains that the halachic
principle of 21, which mandates that we assume the statistical majority, applies
only in situations of pov — when an actual halachic uncertainty arises. Until
we are faced with a pao, we assume the status quo has not changed unless we
are forced to believe otherwise. As long as there is even a minuscule statistical
chance that the status quo remains, we assume as such. Thus, a child main-
tains his presumed status of legitimacy even when this requires assuming a
far-fetched possibility, unless the woman has acted in a manner that gives rise
to a pav concerning her fidelity.

It stands to reason, then, that even if scientific experimentation determined
that a child could not possibly be his or her father’s biological offspring, the child
would not be declared a mamzer, as we can consider the remote possibility that
the child is the product of artificial insemination, or some other unlikely expla-
nation. The Rashash, surprisingly, seems to have felt otherwise, as he maintained
that Rav Saadia Gaon’s “blood test” would suffice to establish mamzerus.

Practically speaking, the consensus among the poskim is that neither a blood
test nor a DNA test suffices to prove that a child was born out of wedlock and
is thus a mamzer, as documented in Nishmas Avraham.'® Indeed, this is the
view expressed in the ruling issued by Rav Wosner’s beis din in the wake of the
9/11 tragedy. However, in situations of valid grounds for suspicion of infidelity,

15. I have heard that the chances of a woman gestating for twelve months are one in 2.5
million.
16. Vol. 3, p. 69, notes 18-19.
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DNA confirmation of out-of-wedlock conception would seemingly suffice to
determine the child’s status of mamzerus, as in such a case we cannot rely on
far-fetched possibilities such as artificial insemination.

A Wife’s Presumption of Innocence

This principle applies as well to nbyab nwx an nptn — a wife’s presumed status
of permissibility to her husband.

The Behag, cited by the Rosh (Yevamos 2:8), asserts that the standards of
evidence required to prove a wife’s infidelity, for the purpose of determining
that relations with her husband are forbidden, are higher than those required to
sentence adulterers to capital punishment. Halacha follows the view of Shmuel
(Makkos 7a) that witnesses to a forbidden sexual relationship do not have to tes-
tify to having seen the actual insertion of the male organ into the woman’s body.
If they testify that the couple acted maxinn 7775 — the way a man and woman
act when engaging in intimacy — then this suffices for beis din to sentence the
couple to capital punishment. The Rambam (Hilchos Issurei Biah 1:19) explains
that the witnesses need to testify to having seen the alleged violators together
in a position of intercourse. However, the Behag maintains that such testimony
does not suffice to declare a woman an adulteress, such that relations with her
husband are forbidden. A woman is considered an adulteress in this respect only
if witnesses can testify that penetration occurred.

The Rosh questions this ruling, noting the rule of nTyn¥5>xm,'” which requires
a beis din to search for a basis to acquit a defendant accused of a capital offense
(Rosh Hashana 26a). If, in spite of this requirement, beis din is authorized to
sentence a defendant to execution based on testimony of axinn 7773, the Rosh
argues, then certainly this testimony should suffice to declare a woman forbid-
den to her husband. How, the Rosh asks, could the standard of testimony to
declare a wife forbidden be stricter than the standard needed to sentence her
and her alleged partner to capital punishment?

Several approaches have been advanced to explain the Behag’s ruling. The
Noda Be-Yehuda (Mahadura Tinyana, E.H. 11) suggests that testimony of 7773
marnn suffices for a conviction because beis din can convict alleged transgres-
sors only if the witnesses testify to having warned them of the consequences of
their act. If witnesses see a couple engage in an illicit relationship, their testimony
can lead to capital punishment only if they had first warned the couple that they
would be liable to death for the sinful act that they were about to commit and the
couple had explicitly acknowledged the warning. Once such a warning has been

17. Bamidbar 35:25.
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issued and verbally acknowledged, the Noda Be-Yehuda explains, observing
the couple acting marmnn 7773 is sufficient evidence for a conviction. However,
when it comes to declaring a wife forbidden to her husband, no prior warning
is necessary. Hence, the bar of evidence is raised, and the witnesses must testify
to having seen the actual penetration.’®

In any event, it is clear that just as we may rely on a remote possibility to
avoid declaring mamzerus, we may similarly consider far-fetched scenarios to
maintain a womanss status of permissibility. Even if witnesses testify to having
seen a married woman in bed, unclothed, with a man other than her husband,
she remains permissible to her husband, as we consider the unlikely possibility
that penetration never occurred. Accordingly, Rav Avraham Yisrael Zeevi (Urim
Gedolim 18:108) writes based on earlier sources:

1IWI NPTNA VR THYRY 19N YA0N 71T PIM YIwn 10 PINTN 1272 98

We rely even on something that is far from conceivable and outside the
natural order in order to maintain a woman’s presumption of validity.

Presumably, then, even if a DNA test confirms that a married woman cohabited
with another man, such as if the DNA of semen taken from her body was found
to match his DNA, she would not be declared forbidden to her husband, as we
may rely on the remote possibility that she underwent artificial insemination,
or that the test results were tampered with. As mentioned earlier, however, this
would depend on the circumstances; if the wife had conducted herself in a
manner that undermines her presumption of innocence, a DNA test could very
well be considered compelling evidence to forbid relations with her husband.

DNA as Evidence in Civil Suits

Finally, let us turn our attention to the question of whether DNA evidence suf-
fices for a beis din to award money to a plaintiff. As noted above, the famous
rule of mxIn vHy yann xoxnn establishes that beis din will not rule against the
presumed owner of money or property that has come under dispute without
outright proof, generally defined as the testimony of two valid witnesses who
have been cross-examined. Would DNA evidence suffice as proof for this pur-
pose? If a person shows up claiming to be the long-lost son of a deceased person,
and DNA testing proves this to be the case, would beis din compel his siblings

18. The Noda Be-Yehuda’s son advanced a different explanation, as cited in a note to the
aforementioned responsum. Yet another theory was proposed by the Avnei Nezer, E.H.

31.
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to pay him his due share of their father’s estate, which they had inherited in the
interim? And could a woman prove the identity of her child’s father through
DNA testing in order to demand alimony payments?

These cases would certainly appear to resemble the aforementioned story
involving Rav Saadia Gaon, who ruled that a large fortune be taken out of the
possession of its presumed owner due to “scientific” evidence that it rightfully
belonged to someone else. Rav Saadia Gaon clearly maintained that such evi-
dence suffices even pnn xx1n% — to compel a defendant to pay a plaintiff."?

Rav Avraham Price, in his Mishnas Avraham commentary to the Sefer
Chasidim, offers the following explanation for this view of Rav Saadia Gaon:

WYV mPHa IR .2 TYON RIN PNN PIYY DTY AW 0NN ADIRNT RAT,ARN...
19 03 ,DTY 7Y RYW N3 1NTPA2 720N OR 195 D0TYY PR 2T PR IR 1IN NA
Y TIANNY NN 3 N3 NP RIN TP 1227 YW THA 1PN NN N0 DN 1R

X7 NNR YIVN NNoN

...It would appear that when the Torah requires two witnesses in
financial matters, this is for the purpose of confirmation [of what hap-
pened]... But in a case in which there is definitive confirmation, the
matter does not require witnesses. Therefore, if [the matter] is deter-
mined with definitive confirmation without witnesses, we can also obli-
gate [the defendant to pay] money. And this test of Rabbeinu Saadia
provides definitive confirmation because that which is confirmed by
scientific knowledge is true.

Beis din requires the testimony of two valid witnesses only when there is a
question surrounding the facts that needs to be resolved. But if the facts can
be definitively determined through other means, then witnesses are not neces-
sary. Therefore, since Rav Saadia Gaon believed that his method definitively
determined the identity of the biological son, he extracted money from the
other man.

19. Earlier, we noted the incident told in the Gemara involving Rabbi Bena’a, who deter-
mined the true inheritor by seeing which son refused to defile the father’s grave. This
might, at first glance, prove that financial conflicts can be resolved even without compel-
ling evidence, based on even psychological analysis. However, as we saw, the Rashbam
explains Rabbi Bena@’s ruling as an instance of »»717 X1, where the judge uses his
discretion given the lack of clear-cut evidence. His “experiment,” then, was not sufficient
for an actual legal ruling; it was conducted merely as a last resort method to choose one
child to whom to award the estate.
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The Talmudic source for this concept is the Gemaras famous ruling in
Maseches Bava Kama (74b) concerning v9311 »1n X1 — a case in which an alleged
murder victim showed up alive and well. The witnesses who had testified to the
murder are rejected as false witnesses and punished for their crime. Although
halacha generally follows the rule of nxn> »»n — the testimony of two valid
witnesses who have undergone cross-examination is regarded as established
fact — this applies only when they provide information that would otherwise
be unknown. If they testify against a clearly evident fact, their testimony is
determined as false, because definitively established fact is stronger than the
testimony of any number of witnesses. As Tosfos comment (in Yevamos 88),
witnesses’ testimony is meaningless when they contradict %39 yyynx1n 271 —a
clearly and unmistakably recognizable fact.2°

Accordingly, the result of a DNA test result should also suffice as evidence
to extract money from a defendant. Certainly, a DNA test provides no less
definitive evidence than Rav Saadia Gaon’s blood test — and, in light of scien-
tific research, it is unquestionably far more definitive — and thus it should be
relied upon as clear-cut evidence of a biological relationship in civil suits. Hence,
for example, a DNA test should suffice to prove that someone is an inheritor
worthy of a share in the deceased’s estate, or to prove that a divorced man is
a child’s father with respect to alimony payments. Despite the fact that, as we
have shown, DNA testing is not sufficient to determine mamzerus or to prove
that a woman had an adulterous affair, it would be sufficient in monetary civil
suits.

20. This point is developed in numerous other sources as well. See, for example, Shevus

Yaakov 1:125; Hagahos Imrei Baruch C.M. 46 (commenting on the Nesivos 46:7); and
Dibros Moshe, Pesachim 2:3.
The Gemara in Bava Kama establishes that in a case of vY312 1 X3, the witnesses who
falsely testified to the murder are liable to corporal punishment (malkos) for giving
false testimony, indicating that definitively confirmed facts can override testimony to
the point of warranting court-administered punishment. Conceivably, this might also
be true with regard to capital punishment. Although the Rambam emphatically writes
that capital punishment cannot be administered unless two witnesses actually saw the
forbidden act (Sefer Ha-Mitzvos, lo sauseh 290; Hilchos Sanhedrin 20:1), nevertheless,
if established fact is stronger than testimony, then perhaps beis din could administer
capital punishment even in the absence of witnesses if the facts can be definitively
established through other means. However, Rav Meir Dan Plotzky, in his Keli Chemda
(Parshas Shoftim), asserts that testimony is a prerequisite for capital punishment by force
of a :iman Nty — the decree of the Torah — and is thus necessary even if the facts are
established without it.
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DNA Versus Witnesses

The fact that DNA constitutes a 1m3 12 — conclusive and definitive evidence
— challenges us to consider the question of whether it should even override the
testimony of two witnesses.

As noted above, testimony is not accepted when it contradicts a nxmn 127
939 w1 — an undisputed, verified fact. In the opinion of this author, a DNA
test result constitutes a 535 y1 nxn 727 and is halachically equivalent to xa
o3 mn. If, for example, two witnesses identify a deceased person as a certain
individual, and a DNA test conclusively determines that the deceased person
could not be that individual, it seems inconceivable that we should accept the
witnesses’ testimony. The margin of error of a DNA test is infinitesimally low —
in the neighborhood of one in a trillion — to the point that it can be considered
negligible, and hence the results can be considered definitive and a nx7n 127
227 YY1,

It must be emphasized that DNA testing is not “experimentation.” This is not
a system with a high success rate. Scientists examining strands of DNA under
a microscope can definitively determine the complete genetic makeup of the
organism from which it was taken, and the method has been proven beyond
any shred of doubt. If a DNA test determines that a deceased person is not the
person witnesses identified him as, there is no question in anyone’s mind that
the witnesses were mistaken, and we make a mockery of halacha by suggesting
that the witnesses’ testimony should be accepted in such a situation.

While this might not be the view taken by leading contemporary poskim,*
this conclusion is clear in the mind of this writer.

INTERVIEWS

Rav Asher Weiss on Headlines
with Dovid Lichtenstein*

Establishing paternity through DNA — this is a very relevant question which
affects Yoreh Deia, Even Ha-Ezer, and Choshen Mishpat — many different
areas. There are common questions of yerusha (inheritance), when we want to
determine whether so-and-so is so-and-so’s son; claims for mezonos (alimony),

21. See the citations below from the interviews conducted with Rav Asher Weiss shlit’a and
Rav Moshe Sternbuch shlit’a.
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mamzerus, kehuna, and in Israel, questions regarding the burial of soldiers killed
in combat who, to our dismay, cannot be identified by facial features and the
only way to identify them is with DNA. And agunos — I wrote a number of
teshuvos regarding agunos after 9/11, and I was asked questions also after the
Tsunami in the Far East.

I think the first source of a scientific method to determine whether a person
is the son of another person is Sefer Chasidim, which tells an interesting story
of a person who went overseas with his slave, and his son was born after he left.
The slave said he was the son, and the Sefer Chasidim said that when the father
passed away, they should take blood from both parties and place a bone from the
father into the blood. The Elya Rabba (568) asks from Bava Basra (58a), where
we find a story of Rav Benaa. A person heard his wife saying that of her ten
children, only one is from her husband. Before his demise, he wrote in his will
that he leaves all his estate to this one son. Then his ten sons argued, each saying
that he was the chosen son. Rav Benaa said they should all go to the grave and
bang on the grave until the father gets up and says who the real son is. One of the
sons said he would not disgrace his father’s memory, and Rav Bena’a said that he
should receive the entire inheritance. The Elya Rabba asks, why didn’t they do
the method of the Sefer Chasidim? The Rashash, in his hagahos, answered that
they were afraid, as they did not want to determine mamzerus. Some present-
day gedolim prove from the Rashash that scientific experimentation would be
sufficient to determine mamzerus.

As a general comment, I do not think this is the derech in halacha. The Sefer
Chasidim’s comment, like almost everything in the Sefer Chasidim, is a chiddush.
The Elya Rabba’s question is not a question at all; who said Rav Benaa was aware
of the Sefer Chasidim? And I don't think the Rashash intended to determine the
halacha. All he meant to say was that some people might think that this proves
mamzerus, and so Rav Bena’a preferred not to use this method.

The TZzitz Eliezer and some other gedolim — going back to before the time
when DNA testing was available, but when there were blood tests — argued
that proving the father’s identity with blood tests is in opposition to Chazal. The
Gemara in Nidda (31a) says that the father contributes the y:1% (whiteness), and
the mother contributes o (redness). So, according to Chazal, blood comes
from the mother. How, then, could a blood test determine who the father is?

I tremendously admire the Tzitz Eliezer, but I think this is off-mark. I don’t
think we can use a statement of Chazal which does not refer to halachic criteria
to determine halacha. m™xn yn Y pr. There is a big machlokes between the
Shevus Yaakov and the Noda Be-Yehuda whether this applies even when the
aggada does not contradict the halacha. But in any event, we don’t really know
what Chazal mean when they say that the father provides the 1119. Chazal say
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this includes the bones, the sinews, the nails, and the white of the eyes, and that
the mother gives the “red” — the skin, flesh, hair, and black of the eye. Chazal
were definitely aware of the fact that every living creature has blood. Yet, they
don’t mention blood here. Obviously, blood was excluded from this Gemara,
and therefore, it is not relevant to our question.

As to defining DNA testing — DNA is definitely not eidus. The Rambam
twice in Hilchos Yesodei Ha-Torah (7:7, 8:2) says that we do not believe eidim
because we know they are correct. We are fully aware that they might be false
witnesses; otherwise, the prohibition would not appear in the Aseres Ha-Dibros.
Some misunderstand the Rambam to mean that eidus is not 11772 (confirmation
of the facts). In truth, it is the ultimate mv7°3, but it is a 1772 because the Torah
gives witnesses munra (reliability). The Rambam means that this is not a 8720
(logical deduction) or a reality. We can never be fully confident that they testify
truthfully. But this is the Torah’s law.

DNA could, perhaps, fit into the category of x7imy, though I don't think
it does. Ry is what we call today circumstantial evidence. The two most
important sources of X11mx are Bava Basra 93a, regarding when we have to
determine which animal killed a camel, and it was most likely the camel that
had been standing next to it, and the famous story in Shevuos 34a of Shimon
ben Shetach, who saw a person with a sword running after his fellow who ran
into a building. By the time Shimon ben Shetach got to the building, the person
was breathing his last breaths of life, and the pursuer was holding his sword with
blood dripping from it. Shimon ben Shetach said to him, “You rasha, I know
you killed him, but I have no witnesses” — obviously proving that xy1m» is not
sufficient for mway 27 (capital cases). However, Tosfos in Shevuos says — and this
is a minority position — that nom7T X11MR is relevant in mwal »»1. According to
Tosfos, there is the theoretical possibility that the dying person had snatched the
sword from the hands of his assailant and killed himself, and then the assailant
picked up the sword. This is very unlikely, but it is a theoretical possibility. But
if a person chases another into a room, and he has signs of a bite on his back —
since a person cannot bite his own back, it is not only unreasonable that he bit
himself, it is impossible, and that xy1mx would be sufficient for mwa »»71. But
this is against the Rambam, who says there is a 2350 nvn (scriptural decree)
that we do not judge mwa1 17 based on xyTmx.

I do not think DNA testing is an X31m®, which refers to circumstantial evi-
dence. It is a pnam o — a clear sign. The principle of o is that it is totally
unreasonable that two objects would have precisely the same features. And
Chazal say that this works even xn»mwxn (on the level of Torah law). There is
a machlokes between the Shach and the Ketzos (297) whether a jno is sufficient
against a mn npm (presumption of ownership). The Shach says that money can
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be extracted based on a 10, but the Ketzos doesn’t think so. There is one Tosfos
in Chullin (96a) which says that a pnam yo would be sufficient for mway»7, but
the halacha does not follow this view.

I think eidim would override a pnam o because eidim are sufficient for
everything. The only thing that overrides eidim is mentioned in Yevamos (88)
— vY3aamn R (Incidentally, the Yerushalmi argues on the Bavli in this regard.)
Tosfos asks the question, if the testimony of two witnesses is as good as the testi-
mony of one hundred witnesses, then why does »9372 170 ®a override testimony?
Tosfos says that the consent of the entire tzibur is beyond eidus, and this is the
rule of v9372 70 xa. It means yxnx 'nba ny' — something that everybody sees
with their own eyes.

My psak is that DNA does not suffice to declare a status of mamzerus, for
several reasons. First, there is only one source that a pnam 1770 would be suf-
ficient for mwai »»7 — the aforementioned Tosfos in Chullin (96a) — and the
halacha does not follow that view. Rabbi Akiva Eiger ruled in one of his teshuvos
(100) that 07 mwol 171> MAmn — mamzerus is treated like capital cases — and
so DNA is insufficient. We find many sources in the Acharonim of the kinds of
extremes to which we should go not to declare mamzerus upon a person. And
according to Rabbi Akiva Eiger, what’s not sufficient for mwa »»7 would not be
sufficient for mamzerus. The Gemara in Kiddushin (73a) learns from a pasuk
that pao 7mn 89 NN MoK *®T N — only someone who is certainly a mamzer
is forbidden. The Shev Shemaitsa (1:1) has a lengthy discussion and says... even
a 1 (statistical majority) is not sufficient to declare mamzerus upon a person.
The only thing that is a v regarding mamzerus is either eidus or v9ya »n xa.

Also — and I know to some people this might seem strange, but to me it
is not strange at all — the nature of science is such that many assumptions are
indisputable, but then a later generation understands the scientific reality in
a completely different way. I know this seems very unlikely concerning DNA
testing, but at the time it seemed very unlikely that the world is round... We
could give many other examples of how basic scientific knowledge and scientific
assumptions were considered iron-clad at the time, but then a later generation
came along and understood more than previous generations did. Scientific truth
is shifting sands. Does that mean we will not rely on science? No, we definitely
would. We find in Nidda (22b) that Chazal consulted with doctors regarding
hilchos nidda and relied on them, and in Shabbos (85a) regarding kilayim and the
understanding of agriculture, they consulted with experts. And so according to
halacha, we definitely rely on science and doctors. However, I think we should
differentiate between questions that are relevant here and now, such as whether
a woman is a nidda and whether something is kilayim, regarding which we rely
on scientific knowledge, and issues of mamzerus, where our psak today affects
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future generations, and so we would not rely on pure scientific criteria, as they
may change. Although it is very unlikely that they will change, you never know.
In science, everything can change. In my view, then, mamzerus is different than
any other kind of question, as it invalidates future generations, and so we cannot
do that based on scientific criteria.

Also, we know that human error is always a possibility. Regarding testimony,
there is a ;o0 nwn that it is accepted as fact. But anyone who has dealt with
doctors and laboratories knows that there is a margin of human error that needs
to be taken account. Therefore, we cannot declare a person pasul.

Furthermore, you can only declare a person pasul with proper eidim. The
laboratory technicians are not valid witnesses, and the clerk who hands over
the information is not a valid witness. Even if we assume the actual testing is
foolproof, there are different stages, and we have no nwa my.

Finally — and although it’s aggedeta, it’s interesting, and it might have signifi-
cance — there is an amazing Midrash Rabba in Parshas Naso (9). The Midrash
says that when a woman betrays her husband and has a baby, but the baby is
from her husband, and not from the other person, y»mn% Y120 193 v n”7apn ¥
a2 (“the Almighty forms his face like the face of the adulterer, to publicize
his shame”). We learn from the Midrash that sometimes HKB”H tosses away
nature and genetics, 112 1Y% Y1inY. As unlikely as it might seem, the baby’s
face could be the same as the person from whom he did not come. If HKB”H
plays around with genetics, then He might be playing around with DNA, as well.
This Midrash, then, is an additional reason why we would not declare a person
a mamzer based on DNA.

[Addressing the question of why a DNA test would not qualify as »n xa
19312:] ¥Y312 NN K1 is something natural, that is seen with the eyes, not scientific
knowledge. Scientific knowledge is not the same as seeing with one’s eyes. They
don’t see the person’s face under a microscope. In my opinion, there is scientific
knowledge that is not v931a »7n xa. I think the Rambam makes this point very
clear. If we would have to rate eidus against a pnam 1o, then we would say that
a pnam o overrides eidus. If we did statistical screening, then perhaps one out
of 100 or 200 eidim is dishonest. So a pnam o should override eidim. But a y»o
pnam is not sufficient for mway »»7, while eidim are. By halachic criteria, it's not
the numbers. The only thing that overrides eidus is ryxnx 'n%a ny», such as xa
932 »n. It's what you see. Scientific testing is not myxnx ' ny»1; it is based
on scientific equations and mathematics. This is not ¥5312 370 X2

I would permit an aguna to remarry based on DNA testing.

I think this does disqualify them from the kehuna [if DNA indicates that
the father is not a Kohen]. The Shev Shemaitsa (6:15) writes that two eidim are
needed to disqualify a person, and therefore you need two witnesses to declare
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somebody a chalal (invalid Kohen). I argue that you need two eidim only because
a Kohen’s presumed status gives him rights of kehuna — to duchen, for pidyon
ha-ben, etc. — and this is no less than a ymn nprn. Once he is disqualified from
the kehuna, you do not then need two eidim to permit him to marry a divorcee
or a convert. And so once we say that DNA testing suffices to disqualify him
from the kehuna, then you no longer need two eidim to permit him to marry a
convert. And therefore, since I think that DNA proves this man is not his father’s
son, and so he can no longer duchen, this would also be sufficient to enable him
to marry a divorcee, and this was my psak in this case.

I would rely on DNA regarding agunos, inheritance, monetary matters, but
not mamzerus, for the many reasons I've explained.

It is a great challenge to pasken shaylos in our changing world, and we need
to begin and end every day with a tefilla to HKB”H n3%n 7272 Yv21 ®9w, and we
should always be zocheh nvRn9 nmin »13nY and to be nw v wIpPn.

* Broadcast on 18 Tammuz, 5776 (July 23, 2016).

Rav Moshe Sternbuch
on Headlines with Dovid Lichtenstein*

It seems that beis din can rely on DNA testing, and I do; I think it’s right to rely
on it... In my opinion, you can rely on it. But if witnesses say the opposite, then
we don't rely on it. There is a 150 nym, as the Rambam writes in Hilchos Yesodei
Ha-Torah, that we do not question the testimony of witnesses. [If the chances
of error are] one in ten billion — it doesn’t matter. I would not allow it. When
two frummer witnesses testify against this evidence — once the witnesses are
here, we rely on them. The Rambam writes that this is a 2350 nm; this is how
HKB”H wanted it — if two witnesses who are mixm nmin »»mw and presumed
reliable come — we accept them.

* Broadcast on 18 Tammuz, 5776 (July 23, 2016).



