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Money

Amazon Lawsuit Shows That Fake Online
Reviews Are a Big Problem

October 19, 2015
by Brad Tuttle

So much for the “wisdom” of the crowds.

Last week, Amazon filed a lawsuit against more than 1,114 individuals who
allegedly have posted fake product reviews on the site. Amazon claims many of the
defendants have operated mostly out in the open, listing their services and answering
ads via the “gig site” Fiverr.com to write glowing five-star reviews for $5 a pop.

“Unfortunately, a very small minority of sellers and manufacturers sometimes
try to gain unfair competitive advantages for their products on Amazon.com. One
such method is creating false, misleading, and inauthentic customer reviews,” the
lawsuit states. “Amazon has conducted an extensive investigation of the defendants’
activities on Fiverr, including purchasing ‘reviews’ for products and communicating
directly with some of the defendants.”

The suit states that even though fake reviews are “small in number,” they “sig-
nificantly undermine the trust that consumers and the vast majority of sellers and
manufacturers place in Amazon.”

But is the rate of “false, misleading, and inauthentic customer reviews” truly
small? Previous research estimates that 30% of product reviews are fake. That seems
pretty big — enough to have real influence in a product’s overall ratings, and higher
than the projected rate of fake online reviews for other things like hotels and restau-
rants (10% to 20%).

The Amazon crackdown is hardly the first investigation focused on outing fake
online reviews. In 2013 the auto research site Edmunds.com sued an “online reputa-
tion company” for promising to flood sites such as Yelp, Cars.com, and Google+ with
fake online reviews of car dealerships. Yelp has likewise unearthed conspiracies of
local businesses agreeing to rub each other’s backs, in the form of swapping five-star
reviews all around. For years, software engineers have been working on algorithms
to detect fake online reviews and put a stop to them. But based on Amazon’s law-
suit — which is the first to target individuals rather than websites where short-term
freelancers can be hired — apparently there’s still a market for them.

Many of the listings at Fiverr.com are for jobs in which the reviews are blatantly
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fake, based on no experience whatsoever with the product or service. One freelancer
named as a defendant wasn’t even promising to make up the review, instead offering
to companies in need of ratings assistance: “Please write a review then | will post it.”
As of Monday afternoon, there were still plenty of listings at Fiverr from freelancers
who will happily write five-star reviews for any business paying $5.

Others have grown more careful about how to generate positive reviews. The gig
site Freelancer.com used to have a category of jobs titled simply “Fake Review Writer,”
but now its “Reviews Writing” section tells businesses that the “the best marketing
ploy” is to pay reviewers “after you have let them try out your product.” Judging how
little these sites pay, however, it’s hard to believe the reviewer spends much time with
each product, if indeed reviewers ever get their hands on them.

Copyright © time.com
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Fraud and Deceit in the
Contemporary Marketplace

n the opening chapter of Sefer Yeshayahu, which we read every year on the

Shabbos preceding Tisha Be-Av, the prophet describes a society overrun by
corruption and deceit, where people used counterfeit money and knowingly sold
corrupted merchandise: na %nn 1o vk i 7903 — “Your money has become
counterfeit; your wine is diluted with water” (Yeshayahu 1:22). The people at
this time were fervently devoted to the rituals of the Beis Ha-Mikdash, regularly
offering sacrifices, but God rejected these offerings due to the people’s unethical
behavior (mxn 215m YR MY myaw...0*nar 1719 inY — ibid. 1:11).

In this prophecy, Yeshayahu also describes how the city of Jerusalem
remained alone among all the cities of the Judean Kingdom, as the others had
all been destroyed: 0152 71503 1% N2 NINN...VR MAMY 0P MNNY DOXIR (ibid. 1:7).
The Radak explains that this refers to the period of King Chizkiyahu, during
whose reign the Assyrian Empire overran the Judean Kingdom, captured its
major cities, and nearly seized Jerusalem.!

Chizkiyahu was a righteous king who rid the kingdom of idolatry and elimi-
nated the bamos (private altars), such that the people would bring their sacrifices
exclusively to the Beis Ha-Mikdash, as halacha requires.>? Moreover, the Gemara
(Sanhedrin 94b) records that during the period of Chizkiyahu’s reign, there
was not a child in the kingdom who was not proficient in the intricate laws of
ritual impurity. This was a period of national spiritual renewal, as Chizkiyahu
inspired and motivated the people to reject the idolatrous beliefs and practices
introduced by his father, the wicked King Achaz, and to embrace the service of
God in the Beis Ha-Mikdash and in the nation’s study halls. Remarkably, it was
specifically during this period that the prophet Yeshayahu arose to excoriate the
people, calling them a mrnwn o1 wyIn yIr My 725 DY RVIN M — “a sinful people;
a nation laden with sin; evil seed; corrupt children” (Yeshayahu 1:4). Although
they devotedly offered sacrifices to God in the Mikdash, He rejected these offer-
ings because of their dishonesty and corruption, and warned of devastating
calamity if they failed to mend their crooked ways.

1. See Melachim II, chapters 18-19.
2. mMnan nx von ’in — ibid. 18:4.
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164 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

Several decades later, on the eve of the fall of the First Commonwealth, the
prophet Yirmiyahu foresaw the imminent destruction and bemoaned the wide-
spread deceit and fraud that characterized the Jewish kingdom. In a prophecy
that is read, appropriately enough, as the haftara on Tisha Be-Av, Yirmiyahu
cries:

23pY NR 925 NVAN YR NR Y2 HPY 1INVN INPIN WIR.IPY DNYWH DNWY DR 1977
PN.IPY 92T DNWY ITRY 12T RY NNRRY 1NN 1Y WIRY 7YY D107 v Yy apy
J2IR YWY 127921 12T NPT NR DYV PHI 12T 7NN DNYY VINY

They drew their tongues like a bow of falsehood... Beware each person
of his fellow, and do not trust any brother, for every brother deceives and
every friend goes about tale-bearing. And each person fools his friend,
they do not speak the truth; they have trained their tongues to speak
falsely... Their tongues are a sharpened arrow, speaking fraudulently.
With his mouth one speaks peacefully to his fellow, while planning his
ambush inside. (Yirmiyahu 9:2-7)

In response to this culture of dishonesty, the prophet says, God declares, Yyn
V91 DPINN RY NI TWR M1 DR...0A Tpar ®Y YR — “Shall I not make a reckoning for
them over these... Shall My soul not exact revenge from such a people?!” (ibid.
9:8). God is willing to tolerate and forgive many different forms of wrongdoing,
but crimes of dishonesty and deceit are deemed unforgivable.

Disgracefully, many Jews today strictly follow a halachic lifestyle and devote
time and energy to Torah study and observance of mitzvos, but feel no compunc-
tion about lying and deceiving other people to save or make money. To our utter
shame and horror, many such crimes have been reported in the media, giving
ammunition to those who wish to perpetuate the anti-Semitic stereotype of Jews
as conniving and dishonest. Many of today’s Jewish communities frighteningly
resemble the condition lamented by Yeshayahu, a condition of faithful ritual
devotion amid rampant corruption and deceit. There can be no more urgent
matter for contemporary Jewry than returning to the basics, to the ABCs of
Jewish ethics, reinforcing our commitment to the highest and strictest ethical
standards in all of our financial dealings, and reminding ourselves that this
forms the foundation and cornerstone of a religious life.

This essay will examine the nature and scope of the prohibition against
deceiving or lying to one’s fellow, and explore some of the contemporary appli-
cations of this prohibition.
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The Gemara establishes in Maseches Chullin (94a), nv1an ny7T 2119 Mor — “It
is forbidden to deceive people,” and it proceeds to present several examples of
this law. Specifically, the Gemara speaks of situations in which one deceives
his fellow into thinking he did a favor for him, when in truth he did not. For
example, one may not sell to a gentile non-kosher meat that the gentile pre-
sumes to be kosher, as the gentile will mistakenly think that the Jew is doing
him a favor by selling him meat that the Jew could have eaten himself. Another
example is inviting one’s fellow to eat with him, knowing that he will be unable
to accept the invitation. One who extends an invitation to his fellow under these
circumstances gives the false impression of sincerely wishing to host him, and
this constitutes nyT n1i. Likewise, the Gemara notes the case of a host who
opens a new bottle of wine for a guest, giving the impression that he is opening
it especially for him, when in truth he needs to open it anyway. All these gestures
are forbidden because they give a false impression of generosity and mislead the
other person to owe an unwarranted debt of gratitude.

Another form of ny1 n1, discussed by the Mishna and Gemara in Maseches
Bava Metzia (59b-60a), forbids the deception of prospective customers. On the
basis of the Gemara’s discussion, the Shulchan Aruch (C.M. 228:6) rules:

2YITINY PR INPN DN W OR 11D ,JNYT 1Y IR 1900 NPRA OTR 212 MNTY NOR

It is forbidden to trick people when transacting, or to deceive them; for
example, if there is a defect in one’s merchandise, he must inform [the
buyer].

Later (228:9), the Shulchan Aruch codifies the prohibition against polishing
merchandise to make it appear newer than it is,? or taking measures to make
an animal appear younger than its actual age. Another example noted by the
Shulchan Aruch (228:10), based on the Mishna, is mixing low-quality fruits
among high-quality fruits so they can be sold together for the price of high-
quality produce. All these cases involve an attempt to make merchandise appear
more valuable than it actually is, thus deceiving the consumer, and they all
violate the prohibition of ny7 nan.

Different views exist among the Rishonim as to the source and nature of this
prohibition. The Ritva, commenting on the Gemara’s discussion in Chullin, cites
those who claim that nyT n falls under the Torah prohibition of theft and is

3. The Sema, citing the Tur, comments that one who sells brand new merchandise may
polish it to make it appear shiny and appealing, since this does not involve deception of
the consumer.
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included in the command, ymin &Y (Vayikra 19:11). Proof to this view, as the
Ritva notes, may be drawn from the Tosefta (Bava Kama 7:3), which lists several
types of theft, and writes, nv1an ny7 an3 0522w 173 — the worst of all forms
of theft is ny7 nn. This would certainly suggest that deceiving someone falls
under the Torah prohibition of theft. According to the Ritva, it seems, deception
causes or can potentially cause the victim to spend money that he would not
have wanted to spend, and it therefore constitutes a form of theft. For example,
if one is deceived into thinking that another person wished to do him a favor, he
will likely feel indebted and seek to repay the perceived favor, thereby incurring
an expense that he would not have otherwise incurred. Obviously, deceptively
misrepresenting merchandise as high-quality will cause a customer to decide
to purchase something he would not have bought otherwise. The fraudster thus
improperly obtains another person’s money or favors, in violation of the prohibi-
tion of y1min &Y.

Others, however, classify nyT n2 not under the category of theft, but rather
under the category of 'pw — speaking falsely. Rabbeinu Yona writes in Shaarei
Teshuva (3:184), in reference to nyT nan:

127 NRWR TPV NOW 23 1721 17 HTIN NP HRIW? mMON HYR NN DTN RONN NN
W1 PTIDIMN RIN 72 NARMD T HY 1127NNN

Now the Sages of Israel regarded this sin as more grievous than theft,
because false speech is a great misdeed, and we are obligated to maintain
truthfulness because it is among the fundamentals of the soul.

According to Rabbeinu Yona, the prohibition of nyT nm is rooted not in the
unlawful appropriation of another person’s property or goodwill, but rather in
the falsehood itself. Giving a false and misleading impression is, in itself, forbid-
den, irrespective of the harm caused to the other person.*

These different perspectives may likely yield a number of interesting practical
ramifications. If we view ny7Tna1 as a form of theft, then it stands to reason that
one who violates this prohibition and causes financial harm would be required
to compensate the victim. Just as halacha requires a thief to return the stolen
goods to the victim, similarly, one who caused a customer to make a purchase
through deceptive misrepresentation of the product would, at least in principle,
be required to return the money. On the other hand, if we view this prohibition
as a violation of pnan 1pw 12, no compensation should be required. According

4. This perspective on ny7n1 also seems to emerge from the comments of the Chazon Ish
in Emuna U-Bitachon (4:13), where he discusses the severity of deception in the context
of his discussion of the severity of falsehood: 11pwa 17an2 yna 1wrw Hpn pwn kin kW OR
“RYT N NTHINND DI IRIPI HNW NPT DR THINY 1T AT V... NN RN NAYIN NIVN -
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to this perspective, the violator committed a halachic offense by deceiving his
fellow, but he is not considered as having unlawfully obtained his fellow’s money
or property. As such, he does not have in his possession another person’s assets
that must be returned.’

By the same token, if we view ny7 n2uw as a form of theft, then the violator
must seek the victim’s forgiveness in order to achieve atonement. The Mishna
in Maseches Yoma (8:9) famously establishes that one who causes harm to his
fellow must ask the victim for forgiveness, beyond paying the compensation
required by halacha, and this law is codified in the Shulchan Aruch (O.C. 606:1).6
If deception constitutes theft, it must be treated as an interpersonal offense that
cannot be atoned without the victim’s forgiveness. If, however, nyT nyas falls
under the prohibition of 7pw, then we might classify it as a sin committed against
the Almighty, as opposed to an interpersonal violation. Accordingly, repentance
would suffice to obtain atonement, without the need to ask the deceived party for
his forgiveness. Rav David Ariav (Le-Reiacha Kamocha 1:1:21) rules that one who
violates the prohibition of nyT n1 1 must, in fact, ask his victim for forgiveness.

nY7 navs as a Biblical Prohibition

It seems clear from the comments of both the Ritva and Rabbeinu Yona that
they regarded ny7 n1a as a Biblical prohibition, falling under the category of
either y2mn ®Y or pnn 7pw 7am. This view is found in the writings of other
Rishonim as well, specifically the Yerei’im (124) and Semag (lo saaseh 155). Several
Acharonim, including the Mabit (Kiryas Sefer, Hilchos Mechira 18) and Shulchan
Aruch Ha-Rav (Hilchos Onaah 11), follow this view. By contrast, the Semak
(260) writes that the prohibition of ny7 n1a3y was enacted by Chazal and is not
included under any Biblical prohibition. This is the view accepted by the Sefer
Chareidim in his list of prohibitions enacted by Chazal (chapter 4), as well as by
the Bach (C.M. 288).

Rav Menachem Krakowski, in his Avodas Ha-Melech commentary on the
Rambam’s Mishneh Torah (Hilchos Deios 2:6), suggests distinguishing in this
regard between fraudulent practices that result in financial harm, and other
forms of deceit. If one deceptively extracts money from his fellow, Rav Krakowski
avers, then he has violated the Torah prohibition of theft, whereas deception
that does not cause any expenditure, such as misleading someone into thinking
one has done him a favor, would not constitute theft and is forbidden only by

5. See Rav David Ariav’s Le-Reiucha Kamocha 1:1:21, note 30, where he cites several sources
indicating that one must indeed return money obtained through a violation of nyTnn.
6. 1079V TY 7991 DXN9IN DY PR IPIANY TR PV MPIY.
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force of Rabbinic enactment. It is possible that the Semak, Sefer Chareidim, and
Bach agree to this distinction and view ny7 na1 as a Rabbinic prohibition only
in cases that do not involve financial harm. They might agree that in a case in
which one misleads a customer to purchase a product or to offer a higher price
for a product, he has in fact transgressed a Torah violation.

Jew and Gentile

As mentioned above, the Gemara in Maseches Chullin (94a) establishes that
one may not sell non-kosher meat to a gentile if the gentile assumes the meat
is kosher, and the gentile is fooled into believing that the Jew is doing him the
favor of selling meat that he could have eaten himself. This clearly indicates
that the prohibition of ny71 n11 forbids deceiving either a Jew or a gentile, and
indeed, the Gemara cites Shmuels explicit ruling, yny71»ax1 n»1an ny7T 2115 NoOR
101 T Yw — deceiving any person, whether a Jew or a gentile, is prohibited.
Accordingly, the Rambam writes in Hilchos Mechira (18:1):

79272 HRIW? TNRY D) TNRY,DNYT NR 2105 IR 991217 NPNR2 TR 22 NR NINIY NOR

It is forbidden to fool people in commerce, or to deceive them, and this
applies to both gentiles and Jews.

He likewise writes in Hilchos Deios (2:6):
210 NYT AR NP2 NYT 110 NORY
And it is forbidden to deceive people, even a gentile.

Similarly, in Hilchos Gezeila (11:4), the Rambam writes that it is forbidden to
knowingly deceive a gentile. The Rambam draws proof from the Torah’s discus-
sion in Sefer Vayikra (25:50) of the procedure for redeeming a Jew whose poverty
had forced him to sell himself as a servant to a gentile. The Torah instructs,
P oy awm, indicating that a precise calculation must be made to accurately
determine the price for redeeming the Jewish servant. The term awm would
seem to negate the permissibility of intentionally miscalculating in order to
deceive the non-Jewish master. The Rambam also cites in this context the verse
in Sefer Devarim (25:16) referring to deceit and fraud as ’n nayyn — “an abomina-
tion to God” — which would certainly suggest that this is forbidden under all
circumstances, regardless of whether or not the victim is Jewish.

The Ritva, in the passage referenced above, similarly writes that it is forbid-
den to deceive both Jews and gentiles. This is mentioned also by the Mordechai
(Bava Kama 158), whose view is cited by the Rama (C.M. 348:2). The Shulchan
Aruch Ha-Rav (Hilchos Onaah 11) rules accordingly.
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This point is also made by the Rashash in his notes to Maseches Bechoros
(13b). The Rashash explains that since the prohibition of nyTna forbids deceiv-
ing either a Jew or a gentile, it is forbidden to mislead a gentile to pay an exorbi-
tantly high price or to accept a price drastically lower than market value, which
clearly falls under the category of ny7 n.”

Surprisingly, however, despite the Gemara’s explicit ruling that the prohibi-
tion of nyT N1 forbids deceiving both Jews and gentiles, the Tur (C.M. 348),
cited by the Rama (348:2), limits the prohibition of deceiving a gentile to a
case in which this would result in a ’n %% n (defamation of God and the Jewish
people).® It is difficult to understand how those holding this view reconciled
their position with the Gemara’s unequivocal ruling in Chullin forbidding na
nyT in one’s dealings with both Jews and gentiles.®

Although the Rama cites both of these divergent views, it seems clear that
we should follow the stringent ruling of the Rambam and Mordechai, for several
reasons. First, this view appears to have been accepted by the consensus of later
authorities. As noted above, this is the ruling of the Shulchan Aruch Ha-Rav,
and, moreover, the Shach (348:3), commenting on the Rama’s statements, refers
us to the Maharshal’s discussion in Yam Shel Shlomo (Bava Kama 10:20), where
he rules stringently in this regard. Furthermore, both the Ritva and the Shulchan
Aruch Ha-Rav state explicitly that deceiving a gentile violates a Torah prohibi-
tion, and since a Torah violation is at stake, it seems reasonable to follow the
stringent view.'”

Indeed, Rav Moshe Feinstein, in his responsum on the subject of cheating

7. 'The Rashash raises the question of why the Rambam (Hilchos Mechira 13:7) and Shulchan
Aruch (C.M. 227:26) write clearly that the law of nxnx (overcharging or underpaying)
does not apply when dealing with gentiles, suggesting that this is entirely permissible.
The likely answer is that the Rambam and Shulchan Aruch indeed maintain that the
specific prohibition of nxnx does not apply to commerce with gentiles, but unfairly
overcharging or underpaying is nevertheless prohibited on the grounds of ny7 n1m,
which applies to dealings with all people.

8. See also the Bach and the Vilna Gaon’s discussion in Beiur Ha-Gra (348:13).

9. 'The Bach, in an earlier context (228), addresses a similar question regarding nxnx. (We
noted this question in n. 7 above.) We may be able to apply the Bach’s distinction there
to explain the Tur’s ruling, although it is clearly far-fetched and very difficult to accept.

10. Additionally, the Aruch Ha-Shulchan (348:2) writes that this entire debate among the
Rishonim refers only to the mnnTpn moix — the gentiles who, in earlier generations,
tried to seize Jews property through violent and unlawful means. According to the
Aruch Ha-Shulchan, then, there is no question that halacha forbids deceiving generally
decent, law-abiding gentiles. It is possible, however, that the Aruch Ha-Shulchan made
this qualification only to pacify the Russian censors. See the article by Rav Eitam Henkin
hy’d in Chitzei Giborim, vol. 7, pp. 520-524.
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on New York State Regents exams (Iggeros Moshe, C.M. 2:30), writes that this
is strictly forbidden on the grounds of ny1 n, which forbids deceiving Jews
or gentiles."! This is also the view of Rav Moshe Sternbuch in his Teshuvos
Ve-Hanhagos (4:216), where he writes that a seller may not falsely claim to a
prospective buyer that others are interested in the item, in order to raise the
price, as this constitutes ny7 nn. Rav Sternbuch emphasizes that this is forbid-
den regardless of whether or not the prospective buyer is a Jew.12

Rav Eliezer Waldenberg (Tzitz Eliezer 15:12) likewise rules unequivocally that
it is forbidden to deceive a Jew or gentile, noting the aforementioned rulings of
the Rambam, as well as the explicit comments of the Sefer Yerei’im (255). He also
cites the aforementioned passage from Rabbeinu Yona’s Shaarei Teshuva, indi-
cating that dishonesty must be avoided not only because of the harm inflicted
on the victim, but also because of its corrosive effects on the character of the
deceiver.

Furthermore, Rav Moshe Rivkis, author of the Beer Ha-Gola annotation to
the Shulchan Aruch, writes in the context of the prohibition of mesira — report-
ing one’s fellow Jew to the gentile authorities (C.M. 388:11) — that it has become
accepted to strictly forbid dishonest conduct of any kind with gentiles:

1211 YW MYYY RHW 10wNN HY DTMY...AYNPN M1NINY AN PPPNN VYW 11
IR NOPNA DMPIY TVR DWIRD HY DNY M1 DDIOY MW 1IN D100, MNMIRD
DOPMINN NYTN YIM ,0HVH oNYT PRI IRV DNY

The enactment and custom has already spread that the community lead-
ers...stand guard against falsehood or deceit towards the other nations,
and they announce and grant permission to publicize and expose those
people who purchase on credit or borrow on loan without any intention
to pay, and all this is done with the leaders’ knowledge.

Earlier, in discussing the different views pertaining to misleading a gentile (C.M.
348:2), Rav Rivkis makes a remarkable statement emphasizing the importance
of honest conduct in one’s dealings with gentiles:

MPHRN KDY D7IYN IYVAY MYV 10 IPVPN IDTI D027 TIRIV — MNTY NRT AN NN
071291 MYL 1PTNN /N IVTP TWUR 0°19...71992 DN2INR 1NN 8 100D 001 17
0999 TN MM INPHRNY 1PV YT 1IWN 7272

I am writing this for future generations: I have seen many who have

11. Rav Moshe gives several other reasons for why cheating is forbidden. See also Rav
Shmuel Wosner, Shevet Ha-Levi 10:163.
12. ©"19YY 19798 TIORY NYT N2 0T



FRAUD AND DECEIT IN THE CONTEMPORARY MARKETPLACE 171

become great and rich due to a mistake that they caused a gentile to
make, but they were not successful, and their assets were permanently
lost... Many who glorified God by returning a significant sum of money
obtained as a result of a gentile’s mistake became great and wealthy, and
left their excess to their children.

N 519N

Moreover, even those who permit such conduct in certain circumstances limit
this provision to situations in which there is no possibility of causing a %% n
'n. As we know all too well, however, in many cases in which Jews have dealt
less than honestly with gentiles, their misconduct was ultimately exposed.
Particularly in our day and age, it is nearly impossible to ascertain with any
sort of confidence that a scheme will remain undiscovered. The Mishna in Avos
(4:4) famously warns, nwn %1%na Tm TRy 2w TR — a person is held liable for
'n 99, the gravest of all sins, even if he defamed God’s Name unintentionally.
When it comes to the Orthodox Jewish community’s reputation, the stakes are
very high. Thus, even if we could come up with a technical halachic basis for a
degree of dishonesty, there is no justification at all for risking our community’s
reputation by engaging in ethically questionable conduct.

The Rambam in Sefer Ha-Mitzvos (lo saaseh 63) lists the three categories of
'n ", and describes the third category as follows:

PRYI APAY RINY PNNN 1P RPN INR 012109 230771 19PN YIT DTIRA TVYW RIN
99N RIN 1IN IMN HMAN PIYW 79 HY R MW 1NN TA0HY MR RINN KON 11NT
.own NR

[The third category] is when a person known for his stature and piety
performs an act that is perceived by the masses as a sin, and the act as
it is perceived is something that is inappropriate for a person of stature
like him to do. Even though the act itself is permissible, he has profaned
the Name [of God].

The Rambam likewise writes in Hilchos Yesodei Ha-Torah (5:11):

DOMAM NN 71T DTR DMR NWPY RIN,0VN 919N H9I2 11Y INR 12T VN
99N AN MY JPRY 9 HY 4RI ,092W1 PINR 01N NYIINY 0727 MTON1
.0V DR

There are other things included under nwn %% and that is when a person
who is accomplished in Torah and known for his piety does things that
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make people suspicious of him. Even though they [the actions] are not
sins, he has profaned the Name [of God]."

Even if a certain practice is technically legal and halachically permissible, it
constitutes a nwn MY n if it appears dishonest and gives the impression of unethi-
cal conduct.

Finally, we must remember Rabbeinu Yona’s strong and far-reaching remark
cited earlier: wain »mom RN 23 MR 1T YY M nnn. Honesty is among the most
fundamental of all Torah values. If we would have to choose one specific area of
religious life upon which to focus our attention and regarding which to maintain
the strictest standards, we would be hard-pressed to find a reason to choose
anything other than integrity. Even if we could ignore the concern of nwn %% n
(which we of course cannot, and must not), our own development as moral
and religious people, and as worthy representatives of the Almighty in this
world, demands, first and foremost, scrupulously honest and ethical conduct.
No amount of profit could possibly be large enough to compensate for what we
lose by compromising our integrity.

With this in mind, let us proceed to address several unfortunately common
examples of unethical conduct in the contemporary marketplace.

Fake Customer Reviews and “Shill Bidding”

People with online businesses, or those who market their goods and services
online using sites such as eBay and Amazon, often rely on positive customer
reviews as an important and effective method of attracting new customers. It has
become standard in the virtual marketplace for companies to run a “customer
reviews” section on their websites, featuring enthusiastic praise for the goods or
services being offered. It is known, however, that not all of these compliments are
authentic. Some companies have their own marketing teams write this material,
disguising themselves as satisfied customers, or even offer discounts to custom-
ers who write exaggeratedly glowing reviews. Similarly, rookie entrepreneurs
looking to launch a business might be tempted to write their own “customer
reviews” to make it appear as though their enterprise has already been success-
tully running. The problem became sufficiently widespread to lead Amazon to
file a lawsuit in the fall of 2015 against over 1,000 people who allegedly posed
fake reviews on its website.'

13. See also the first volume of Headlines (chapter 9), where we discuss the parameters of
owin %9 in greater detail.
14. Reported by Fortune, October 19, 2015.
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This practice is, quite clearly, forbidden. It certainly falls under the prohibi-
tion of nyT N1 which, as we saw earlier, includes misleading customers. The
Shulchan Aruch (C.M. 228) rules explicitly that one may not undertake mea-
sures to make the quality of his merchandise appear higher than its true quality.
Publishing false praise for goods would certainly fall under this category, and
is strictly forbidden.

This would apply as well to fraudulent bidding on auction sales sites. “Shill
bidders,” as they are called, are people who place a high bid on their own
product, or their friend’s product, in order to raise the bidding so that actual
customers will agree to pay a high sum for the item. Already in 2004, the New
York State Attorney General’s office announced that criminal charges were filed
against three individuals who fraudulently raised the bidding on each other’s
products, which were posted for sale on eBay.'> Besides being illegal, shill bid-
ding undoubtedly constitutes fraudulent misrepresentation of merchandise, and
thus falls under the prohibition of ny7 na.

Schemes to Lower an Asking Price

Another example of forbidden fraudulent activity is soliciting friends to con-
vince a seller that his product is overpriced. For instance, if a person is interested
in a certain home that has gone on the market, he might ask his friends to see the
home under the guise of prospective buyers, and then inform the seller that they
do not accept the asking price. This will likely lead the seller to lower his price,
thus enabling the one who truly wishes to purchase the home to do so cheaply.

This scheme not only constitutes nyTna, as the friends give a false, mislead-
ing impression, but also violates the Torah prohibition of n»a1 nxnx — verbally
causing people distress. The Gemara in Maseches Bava Metzia (58b) presents
several different examples of 127 nr1R, including Prw nywa npnn Yy vy nHn &Y
N7 — expressing interest in merchandise that one has no intention of buying.
The Meiri explains that this constitutes 0127 nxnw for two reasons. First, when
people express interest in a product and then decline to make the purchase, the
proprietor might feel compelled to lower the price in order to attract buyers.
Disingenuous inquiry about a piece of merchandise can thus cause a merchant
considerable financial harm. Second, the Meiri explains, showing interest in a
product without purchasing it causes the seller emotional distress, as his hopes
of a sale are aroused and then shattered.

Both these reasons apply in the case described above. When a prospective

15. The press release is available online, at http://www.ag.ny.gov/press-release/shill-bidding-
exposed-online-auctions.
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buyer’s friends falsely express interest in a home that they have no intention of
buying, they unnecessarily inconvenience and disappoint the seller, while also
causing him to lose money by making him feel compelled to lower the price. As
such, these schemes are prohibited on the grounds of both nyT n11» and nxnx
71T

A third prohibition is violated if the friends not only falsely express inter-
est, but also advise the seller to lower his price, deceptively presenting them-
selves as pricing experts familiar with the market. Commenting on the famous
verse, 9won 1NN &Y My 19> (“You shall not place a stumbling block before a
blind man”), Rashi explains (citing Toras Kohanim) that this refers to knowingly
giving imprudent advice to mislead somebody. This prohibition is codified by
the Rambam in Hilchos Rotzeiach (12:14):

MPY RINY NP 172 0T PPNV IR, NIND DPRY AXY ROV 12T NPY rwann 92
AMPY 21891 MRV ,AVYN RYA 12D 7T 730,127 INIRD 2390 NNRD TIT DR IR IPR)
21091 1M RY

Whoever causes a person who is “blind” about something to stumble, by
offering him imprudent advice, or by encouraging sinners — one who
is “blind” and does not see the true path because of his hearts desire
— he has transgressed a prohibition, as it says, “You shall not place a
stumbling block before a blind man.®

Clearly, then, convincing a seller to lower his price for the benefit of a prospec-
tive buyer, when in truth the asking price is reasonable, would transgress the
Torah prohibition of %won 1nn ®Y My Nah.

“Wardrobing” and Return Policies

Many stores — both online and retail — offer generous return policies on sales,
allowing customers to return purchased products for either a cash refund or
store credit. While there is certainly no reason not to take advantage of such
policies when one is legitimately dissatisfied with a purchased product, one must
avoid the various ethical pitfalls that return policies present.

“Wardrobing” is the term used to describe customers who abuse a store’s
return policy to “rent” a piece of merchandise for free. They purchase the prod-
uct with the intention of using it just once, and then return it the next day for
a full refund. For example, a woman may want to purchase an expensive gown
or piece of fine jewelry for a banquet, intending from the outset to return it the

16. See also Sefer Ha-Mitzvos, lo saaseh 299.
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next day. A job applicant may decide to purchase a suit for his or her interview
and then return it. People going boating or fishing may try to save themselves
rental costs by purchasing equipment and then returning it.

“Wardrobing” — which is also known as “retail renting” — affects some
65% of retail businesses, according to a 2012 survey by the National Retail
Federation,'” and causes them considerable harm. Used products often need to
be sold for lower prices, or taken off the shelves entirely, and so the retailer loses
money. And even if the product is returned in pristine condition and can be sold
at the original sale price, the staft must go through the trouble of repackaging
the item and returning it to the shelf, work that salaried workers need to do
without any profit for the business. The problem became so significant that in
2013, Bloomingdales began attaching to certain products special tags that were
visible when worn, and needed to be presented intact with the garment in order
for a refund to be granted. This precluded the possibility of worn products being
returned.

There is no question that this practice is forbidden outright by halacha.
Even if one can somehow ascertain that the returned product can be sold at
the original price, this would still constitute ny1 n11, as the customer falsely
gives the impression of making a purchase. The store would certainly not allow
the customer to rent the item for free, and therefore wardrobing, by definition,
entails deception, and is thus forbidden.

In general, one should make sure to understand the store or business’s return
policy to ensure that he is not returning merchandise under circumstances that
the store would not allow, as returning under such circumstances by withhold-
ing relevant information would constitute nyT nn.18

Of course, if a customer purchased an item fully intending to keep it perma-
nently, but found himself genuinely dissatisfied, he may return it to the store for
a full refund, even if he knows that the store will then be compelled to lower its
sale price. Retailers take this specter into account when offering return policies,
figuring that the loss incurred is more than offset by the business they generate
through consumer-friendly policies. It stands to reason that the customer may
even purchase the item again at its now discounted price, if he changes his mind
and decides he wants the product. As long as he had truly been dissatisfied at the
time he returned the product, he is entitled to take advantage of the discounted
price after it is returned if he reconsiders his decision, and he is not required
to inform the store that he had previously purchased the item at a higher price.

A somewhat similar case sparked a degree of controversy in Israel during

17. Reported on Bloomberg News, September 27, 2013.
18. See the interview with Rav Doniel Neustadt, below.
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the summer of 2011." The story circulated of a family of five married siblings
who rented a vacation complex consisting of five residential units, where the
families would spend several days together during summer break. The contract
allowed for cancellations up to one month before the rental period. As it turned
out, one of the siblings needed to schedule a trip abroad for that period, and was
thus forced to cancel his reservation, for which he received a full refund. In the
end, however, he did not need to travel, and so he decided to rent the vacation
apartment after all. He phoned the owner, and, without identifying himself as
the fifth sibling, inquired into the availability of a vacation unit for that period.
The owner explained that there was one unit remaining, but it was part of a
complex of other apartments that would all be rented during that period by
members of one family, and he was therefore offering that unit for half its usual
price. The man was thus able to rent the vacation apartment for half the amount
he would have paid had he not cancelled his initial reservation.

Unsure whether or not he acted appropriately, the man approached Rav
Yitzchak Zilberstein and explained to him the situation. Rav Zilberstein ruled
that since the man truly planned to travel abroad, and thus cancelled his reserva-
tion honestly, without any intention to cheat the property owner, it was perfectly
acceptable to rent the property at the discounted rate. Due to the circumstances,
the discounted rate represented the true value of the apartment in the rental
market, and so he was entitled to rent the property at that rate.

This incident generated a great deal of discussion and debate, as many poskim
disputed Rav Zilberstein’s ruling. It would seem, however, that since the man
had no intention to deceive the property owner, and he cancelled the reservation
and then made it anew due to an actual change in plans, he was allowed to rent
at the discounted price.

It goes without saying, however, that if the customer might be recognized
as having purchased the item originally for the higher price, and would thus
be suspected of scheming to purchase the product at a discounted price, this is
certainly forbidden. As cited above from the Rambam, one violates the grave
prohibition of 'n %% n even by doing something inherently permissible if it
appears unethical. Therefore, if the purchase is made in a small store, or in any
other situation in which the customer could easily be identified as having made
the original purchase, he should not purchase the item at the discounted price,
in order to avoid suspicion.

19. This story was reported in an article on the Bechadrei Chareidim website (August
15, 2011), which noted that it created quite a stir among the yeshiva communities in
Bnei-Brak.
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Frequent and High Volume Returns

Additionally, customers must exercise sensitivity and common sense in deciding
when to return items. In September 2016, during the back-to-school season, it
was reported that the Shan and Toad online children’s attire store singled out five
specific geographic areas for a special restrictive return policy. The website said
that customers in Brooklyn, Lakewood, Passaic, Monsey, and Monroe would be
allowed to return merchandise only for store credit or exchanges — but not for
a cash refund — and would be required to pay a $5 restocking fee. The store’s
owner later explained that residents of these areas — all of which, of course,
are heavily populated by Orthodox Jews with large families — were abusing
the return policy by frequently purchasing large quantities of merchandise and
then returning it all, long after the purchase, occasionally when the products
were in poor condition. The owner explained that the damaged clothing could
not be resold, and, moreover, the large orders depleted the company’s stock in
the interim, which made it difficult to process other orders. It therefore became
unprofitable to offer full-refund returns to customers in those areas.?’

This unfortunate incident highlights the importance of looking beyond the
strict letter of the law and respecting the right of merchants to keep their enter-
prise profitable. Abusing full-refund return policies by regularly purchasing
and returning in high volume is unfair and insensitive, and makes it difficult
for businesses — particularly small businesses — to sustain themselves and
continue serving the public.

Broker Schemes

Another example of nyT n1n involves real estate agents who secretly convince
the seller to accept a lower price than the offer made by a prospective buyer,
and then pocket the difference. For instance, if a buyer approaches a broker
and offers $1 million for a certain home, the agent might persuade the owner to
accept $800,000, so he can keep the extra $200,000.

Agents might not see anything immoral in this practice, since, after all, the
buyer pays precisely according to the terms he initiated, without having been
misled or deceived, and the seller likewise receives the amount to which he
agreed. Nevertheless, it seems clear that this practice constitutes outright n
ny7, as the buyer is misled into thinking he is paying the complete sum for a
house, when in truth a sizable portion is being spent on the broker’s “fee.”

20. The Times of Israel, September 8, 2016.
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Motivating Prospective Donors with an Insincere Pledge

A number of poskim addressed the question of whether an influential figure may
announce a pledge of a considerably higher amount than he plans to donate
in order to motivate others to donate. If people hear that a person of stature
is committing such a large sum, they will likely appreciate the importance of
the cause, and thus be more likely to make generous donations. Some charities
therefore ask prominent figures to announce a pledge they have no intention of
tulfilling, and to which they will not be held, for the sake of eliciting a generous
response to a fundraising campaign. Seemingly, although this ruse might result
in greater sums for charity, it violates ny7 n»a3, as it misleads people to think that
the donor feels more strongly about the cause than he actually does.?!

This is indeed the ruling of Rav Yitzchak Weiss in Minchas Yitzchak (3:97).
Rav Weiss draws proof from the comments of the Maharsha in Maseches
Sukka (29a) explaining the Gemara’s remark condemning those who publicly
pledge money to charity and fail to follow through on their commitments. The
Maharsha explains that the Gemara speaks of those who excuse themselves from
fulfilling their pledges by claiming that their intent was only to encourage others
to donate. According to the Maharsha’s understanding of the Gemara’s com-
ment, it seems, the Gemara strongly condemns the practice of making insincere
pledges as a means of motivating others to give charity.

In truth, however, the Maharsha explains the Gemara as condemning those
who claim after the fact that their pledge was insincere, in order to excuse them-
selves from paying the pledged sum. This does not necessarily mean that it is
forbidden to announce a pledge to which from the outset one does not truly
intend to commit.??

Rav Weiss also suggests drawing proof from the story told in the Talmud
Yerushalmi (Berachos 7:2) of Rabbi Shimon ben Shetach, who devised a scheme
to assist three hundred nazirites who could not afford the sacrifices that the
Torah requires a nazir to bring upon completing the period of his vow. Rabbi
Shimon reached an agreement with his brother-in-law, King Yannai, that they
would each pay for half the sacrifices. Yannai fulfilled his pledge and paid the
stipulated sum, whereas Rabbi Shimon annulled the vows of half the nazirites,
thereby absolving them of their sacrificial requirements. When Yannai later

21. Rav Moshe Sternbuch (Teshuvos Ve-Hanhagos 4:216) notes that a donor in such a situa-
tion is not considered in violation of a vow by failing to fulfill his pledge, since from the
outset the pledge was not sincere. He adds that even if we would consider his pledge a
bona fide vow, the treasurer has the authority to waive his rights to the money.

22. This point is made by Rav Yisrael Yaakov Fisher in his letter of approbation to Rav
Yaakov Fisch’s Titein Emes Le-Yaakov, and by Rav Moshe Sternbuch (see previous note).
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complained to Rabbi Shimon that he failed to meet his commitment, Rabbi
Shimon replied that whereas Yannai fulfilled his pledge with money, he fulfilled
his pledge through his Torah knowledge. Rabbi Shimon justified his scheme by
noting that he did not renege on his commitment, but rather met his commit-
ment in an unusual manner. The implication, Rav Weiss writes, is that it would
have been forbidden to make an insincere pledge as a means of soliciting a
donation from the king.

Seemingly, however, the story of Rabbi Shimon ben Shetach proves just the
opposite — that ny7 n is allowed for the purpose of soliciting a charitable
donation. The story concludes with Yannai asking Rabbi Shimon why he hadn’t
informed him from the outset of his plan, to which Rabbi Shimon replied that
the king would have refused to participate if he had been told that Rabbi Shimon
had no intention of funding any sacrifices. Rabbi Shimon clearly deceived the
king into pledging a donation, seemingly proving that deception is permissible
for the sake of convincing someone to donate to charity.?*> While it is unclear why
a special dispensation would be given to permit dishonesty for the sake of solic-
iting charity, Rabbi Shimon ben Shetach apparently felt this was permissible.

We might, at first glance, also draw proof to this effect from a story told in
Maseches Kalla (1:21). Rabbi Tarfon, who was very wealthy, did not donate as
much charity as was expected of him, and Rabbi Akiva therefore approached
him and offered to invest his money for him by purchasing a city. Rabbi Tarfon
promptly gave Rabbi Akiva 4,000 gold coins, which Rabbi Akiva then gave to
the poor. Later, when Rabbi Tarfon discovered what Rabbi Akiva had done, he
kissed him and thanked him for teaching him proper character traits. Rabbi
Akiva clearly deceived Rabbi Tarfon for the sake of raising money for the needy,
and his ruse was deemed acceptable and even praiseworthy.

However, Rav Yitzchak Zilberstein (Chashukei Chemed, Sukka, pp. 229-230)
refutes this proof, claiming that Rabbi Akiva was confident that Rabbi Tarfon
would agree to his decision to distribute the money to the poor. He knew this
with certainty, and thus this case resembles the situation discussed by the Shach
(C.M. 358:1) of a person who gives someone his friend’s food, fully confident

23. However, Rav David Pinto (Otzros David, Parshas Miketz) suggests a novel reading of
this story, proposing that it should be understood in light of the fierce struggles that
raged at that time between the rabbis and Sadducees, who rejected the authority of the
Rabbinic oral tradition. King Yannai himself would have fully accepted this arrange-
ment, whereby Rabbi Shimon fulfilled his obligation by annulling the half the nazirites’
vows, but his Sadducee advisors rejected the notion of hataras nedarim (annulling vows)
and therefore convinced Yannai to condemn Rabbi Shimon’s actions. According to this
reading, Rabbi Shimon did not, in fact, deceive King Yannai, and thus this episode
cannot provide a precedent for allowing deceit for the purpose of soliciting charity.
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that his friend would not object. The Shach rules that the recipient may eat the
food on the basis of the giver’ trust in the friend’s consent. By the same token,
Rabbi Akiva was entitled to distribute Rabbi Tarfon’s money in a manner that
he knew Rabbi Tarfon would find acceptable.?*

Rav Zilberstein made this point in reference to a case of a man who was given
money to invest in an enterprise, but instead distributed the money to needy
kollel students. The investor was enraged, and the man justified his actions on
the basis of the story of Rabbi Akiva and Rabbi Tarfon. Rav Zilberstein ruled
unequivocally that the money received by the kollel students is considered stolen
and must be returned to the investor. The case of Rabbi Akiva marked an excep-
tion due to his unique relationship with Rabbi Tarfon, and it thus cannot serve
as a precedent for allowing deceit for charitable purposes.

A similar ruling was issued by the Chida (Yosef Ometz 57) concerning a
gabbai who conspired with a congregant to raise the bidding price of certain
honors that were auctioned in their synagogue. The plan was for this congregant
to bid an unusually high sum for the honors, in order to encourage others to
bid even higher. The gabbai agreed that if no one outbid this congregant, he
would be required to pay no more than half the sum. The Chida ruled that
such a scheme constitutes nyT n11 and is strictly forbidden, noting that this
is no different than misrepresenting a piece of merchandise to make it appear
more valuable than it is. This ruling would seemingly apply as well to making a
fraudulent pledge to encourage other potential donors.

Rav Moshe Sternbuch likewise rules that it is forbidden to make a false
pledge in an effort to motivate others to donate.?> He adds that in principle, this
would be permissible if there are people capable of donating but have refused
to do so. The Gemara in Maseches Bava Basra (8b) rules that beis din has the
authority to confiscate property from those who refuse to donate what they
should to charity, and it therefore would presumably be permissible to announce
a fraudulent pledge as a means of soliciting from someone the amount that he
ought to be donating. However, Rav Sternbuch writes that in practice, we cannot
know with certainty the sum that any given prospective donor is obligated to
give, and thus we cannot permit such a scheme on this basis. This is also the
ruling of Rav Eliyahu David Rabinowitz-Teomim (the “Aderes”), cited by Rav
Shmuel Eliezer Stern in Shevivei Eish (vol. 2, Parshas Behar).

Although the Brisker Rav (Rav Yitzchak Zev Soloveitchik) reportedly

24. This point is also made by Rav Pinto, referenced in the previous note.
25. See n. 21 above.
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permitted the practice of making fraudulent pledges,?® the consensus among
the poskim appears to forbid this practice.

INTERVIEW

Rav Doniel Neustadt
on Headlines with Dovid Lichtenstein*

If someone purchases clothes in the beginning of the season from places like Lands’
End or Nordstroms, which offer unlimited return policies, may he return all the
clothing after the season, when the clothing is worn out, and ask for a refund?

I think in this case it should be permissible, because the store can clearly see
that you bought the clothes at the beginning of the season and are now coming
to them several months later saying they’re torn. If they have a policy that they
accept anything that tears, no questions asked, and they take it back, then you're
allowed to take advantage of that. For some business-related reason, they have a
policy to take back anything that tears, so I see no reason not to take advantage
of that.

What if someone buys his three-year-old clothes at the beginning of the season
with the full intention of returning them after the season and then using the refund
to buy four-year-old clothes?

If the store has such a policy, and you are not lying to them, you tell them,
“I bought it, I used it, and I want to return it,” and store says, “Yes, we accept it,”
then there’s nothing wrong with that. If this is the store’s policy, then it is based
on the fact that most of the people are going to keep it and won't return it. They
know [customer tendencies] better than us. So I think you can take advantage
of it. The only problem I see is if a store is clearly against this and says they don't
take it back if it was used. Then you can’t from the outset buy it in order to return
it. This costs the company money in terms of restocking, labor, and so on, and
so you're causing them a loss. For example, if somebody is going on a trip and
needs a GPS, and he wants to buy one and return it after the trip — that’s wrong.
There’s a fine line here, and one needs to know the company’s policy. If they
say they have no problem with you returning the clothes after the season, then
this is not forbidden. If they would not allow it if they knew about it — then it

26. Rav Yaakov Fisch (Titein Emes Le-Yaakov 5:3) writes that he heard this ruling from the
Brisker Rav’s son, Rav Raphael Soloveitchik.
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would be problematic. It would be at least nyT n11, and maybe even yn nn
(actual theft).

What if someone buys something on his credit card to build up miles, and then
returns the item in a way that he can still keep the miles, having never intended
to keep the item — is this permissible?

This would certainly be problematic, because this is not the intent of the
company.

* Broadcast on 25 Tammuz, 5776 (July 30, 2016).



