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Dovid Lichtenstein: The message of Chanukah- Spreading the light doesn’t diminish
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Can we ostracize criminals [that caused great Chilul Hashem] and their families? Is
collective punishment permissible?
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Maryland — Mr. “A” Moves to Baltimore*

Dec 31 2009

Well, Mr. “A” is now ordering pizza at the local kosher pizza shops in Baltimore,
according to a report in Baltimore Jewish Times. Indeed, he was seen at Tov Pizza
on Reisterstown Road.

He is here in Baltimore apparently with the knowledge of the rabbinical Vaad.
They knew he was coming, but we, the community they supposedly serve, were sup-
posed to find out when he showed up in public.

Is it possible that his very presence poses a risk to the Jewish community? Is it
over the top to even think that?

But Mr. A is bringing the baggage of his fraud conviction and even his informant
status to Baltimore.

It just seems as if our rabbinic “leadership,” has acted on this community’s behalf
without checking the pulse of the very people they serve. Or maybe the leadership
doesn’t care what you think or what I think.

It doesn’t take much imagination to see how a person with Mr. A’s status could
cause collateral damage in terms of pure personal safety to the members of our
community.

* This article originally appeared in a Baltimore Jewish Times blog. This post was not online as
of January 2, 2017. Vosizneias re-published this post on December 31, 2009. The name of the
alleged criminal has been omitted.

Copyright © vosizneias.com
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Criminals in Shul:
Should Convicted Felons be
Welcomed in Our Communities?

ne of the most tragic phenomena plaguing contemporary Orthodox

Jewry, without question, is that of highly publicized crimes committed
by members of our communities. Tragically, and shamefully, we are no longer
shocked to see news broadcasts showing yarmulke-clad men in handcuffs or on
the defendant’s stand in court. To our disgrace, Orthodox Jewry has produced in
recent years a significant number of high-profile criminals convicted of molesta-
tion, rape, drug trafficking, money laundering, bank fraud, Ponzi schemes, and
all kinds of other serious offenses. Each and every incident on its own, not to
mention their cumulative effect in the aggregate, has created a grave 'n %n that
must concern all of us.

As part of our community’s effort to properly and effectively respond and put
an end to the disturbing trend, we need to address the difficult question of how
to treat convicted criminals after their prison terms are completed. Should they
be accepted and granted the opportunity to prove themselves again worthy of
respect and the benefits of communal membership, or should they be shunned?
On the one hand, we might assume that once a prison sentence has been served,
and the offender has received his due punishment as deemed appropriate by
our country’s justice system, there is no longer any need or justification for
imposing additional suffering upon the criminal and his family. On the other
hand, it could be argued that the Orthodox community has the responsibility
to send a loud, clear and unequivocal message rejecting criminal behavior, and
accepting former convicts as congregation members could easily be interpreted
as accepting their misdeeds, as well.

This question can also be asked with regard to non-prosecutable moral
failings, such as instances of a consensual extramarital affair and the like. If a
prominent figure has been disgraced by revelations of illicit behavior, should he
be reaccepted to his congregation and community, or should he be banished as
a statement of condemnation of his wayward conduct?

It must be emphasized that this entire discussion relates specifically to situ-
ations where the convict can be assumed not to pose any sort of public threat.
Violent criminals may reasonably be considered dangerous even after serving
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prison sentences, and thus communities would do well to contact their local
law enforcement officials for guidance and direction when these offenders move
back into the community after serving their sentences. This essay will address
the status of wrongdoers whose past offenses do not give us any reason to fear
that associating with them compromises our safety, such as violators of white
collar crimes, or those who had engaged in illicit but consensual sexual relation-
ships, regarding whom the sole concern is the vital communal need to take a
strong, unrelenting stance of rejection of such behavior.

One example is the widely-reported case of a prominent Orthodox Jewish
businessman who was arrested on serious charges of bank fraud, and reached an
agreement whereby his sentence would be lightened in exchange for his services
as a government informant. This man proceeded to ensnare numerous fellow
Jews, including prominent figures, by pressuring them to commit white collar
crimes and then producing evidence to incriminate them. After his release from
prison, this felon was not welcome in the synagogue where he wished to pray,
and his daughter was not accepted into the local Beis Yaakov school. Was this
rejection appropriate? And even if it is proper to deny the criminal synagogue
membership, is it justifiable to punish his children by denying them entry into
community schools?

We must also address the concern that failing to welcome a felon back into
the community could push him away from observance altogether. Even if we
conclude that rejection is warranted for the sake of broadcasting a vehement
repudiation of the offender’s criminal conduct, would this apply even if the
result would be his complete estrangement from Jewish practice?

I. Excommunication That Will Lead to Defection

This final question was already debated centuries ago by leading halachic
authorities. The Rama, in his glosses to the Shulchan Aruch (Y.D. 334:1), cites
the ruling of the Terumas Ha-Deshen that a person deserving of excommu-
nication should be handed this punishment even if this would result in his
estrangement from Jewish practice.! The Terumas Ha-Deshen drew proof from
the story told in Maseches Kiddushin (72a) of Rabbi Yehuda Ha-Nasi, who made
several pronouncements before his death about certain developments taking
place in the Jewish communities of Babylonia. One incident he noted is that
Jews in a certain Babylonian town were found fishing on Shabbos, for which
they were excommunicated by Rabbi Achi ben Rabbi Yoshiya. As a result of the

1. The Rama’s formulation is: PR ,nY7 M2INY XY 127 HYW VINY W 1PARINTI N RINY *RY PTIN
792 WVINY.
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excommunication, the violators abandoned Judaism. Presumably, Rabbi Achi
had reason to anticipate this outcome, yet he decided upon excommunication
in order to make a public statement about the severity of Shabbos desecration.
Accordingly, the Terumas Ha-Deshen ruled that excommunication is declared
regardless of legitimate concerns of the offender’s consequent estrangement.

The Taz (Y.D. 334:1) strongly objects to this ruling, arguing that this inci-
dent told by Rabbi Yehuda Ha’nasi was not intended as a halachic prescription
authorizing the excommunication of an offender who will likely abandon Jewish
practice as a result. As counterproof, the Taz notes a passage earlier in Maseches
Kiddushin (20b), where Rabbi Yishmael establishes that when a Jew sells himself
as a servant to an idolater due to financial straits, knowingly putting himself
in a position where he would have to work on behalf of idol-worship, there is
an obligation to redeem him. Based on the Torah’s command in Sefer Vayikra
(25:48 — v AN nYIRa 001 INR), Rabbi Yishmael asserts that we do not allow the
slave to suffer the consequences of his wrong decision and remain in the service
of pagans for the rest of his life. Rather, we must spend the money needed to
redeem him from his master so he can rejoin the Jewish community and return
to a religiously observant lifestyle. The Taz reasons that if the Torah commands
us to redeem a fellow Jew who knowingly brought himself into the service of
idol-worship, then certainly we must avoid any action that would lead a fellow
Jew to defect.

The Shach, commenting briefly in his Nekudos Ha-Kesef, dismisses the
Taz’s rationale, noting that a formal decision by beis din to excommunicate
is legitimate regardless of the result. Otherwise, the Shach contends, 17 n5va
9% — beis din has no real authority at all. The Shach appears to distinguish
between the general responsibility to help ensure that our fellow Jew does not
abandon Judaism even if he has knowingly begun heading in that direction,
and the official responsibilities of beis din, which include taking strong action
against certain violators.

Rav Yair Bachrach, in Chavos Yair (141), likewise refutes the Taz’s argument.
He contends that the concern of the offender’s defection cannot possibly over-
ride the need to make a strong public statement condemning wayward behavior.
The concern of W1 MpYp — widespread abandonment of Torah — outweighs the
concern of a particular’s Jew disaffection, and thus when excommunication is
warranted, it should be issued even if it will lead the violator to distance himself
further from observance. Rav Bachrach advances this position in reference to
the case of a person who was found neglecting the prohibitions against drink-
ing non-Jewish wine. The community demanded that the man be fined and
excommunicated until he repented, but the local rabbi refused, out of concern
that harsh measures would only push the violator further away from halachic
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observance. Rav Bachrach opposed the rabbi’s decision, insisting that punitive
measures should be taken against the violator.

This is also the view of the Chasam Sofer (responsa, vol. 2, Y.D. 322), who
refutes the Taz’s proof from the case of one who sold himself into the service
of idolatry, noting that the Gemara there in Kiddushin deals with a person
facing dire financial straits who felt compelled to undertake this drastic measure.
Although he acted incorrectly, his guilt is mitigated by his circumstances, as he
did not intend to distance himself from Torah observance, and thus there is an
obligation to redeem him. This provides no proof, the Chasam Sofer writes, with
regard to a violator deserving of excommunication. The Chasam Sofer further
notes that to the contrary, the Gemara in Maseches Gittin (46b) establishes that
if a person sold himself into the service of gentiles several times, the community
is no longer required to ransom him, and he is left to continue the process
of spiritual deterioration which he knowingly triggered. By the same token,
somebody who is guilty of a violation that warrants excommunication should
be excommunicated even if this leads to his estrangement from Judaism.

The Taz suggests drawing proof also from a different source. The Mahari
Mintz wrote a responsum (5) in which he permitted a couple to marry despite
the fact that the woman was at the time nursing a baby from a different man.
Although halacha generally forbids a woman to marry while she has a child
under the age of two from a different man (E.H. 13:11), the Mahari Mintz per-
mitted this particular couple to marry because they would have otherwise lived
together without halachic marriage and abandoned Jewish practice. The Taz
argued that if the Mahari Mintz allowed suspending a rabbinic enactment to
prevent Jews from slipping away from observance, then we should certainly
not proactively undertake measures that will have the effect of distancing a Jew
from observance.

The Chasam Sofer dismisses this proof, noting that Chazal enacted the pro-
hibition of yan nprn (marrying a woman with an infant from another man)
for the benefit of the infant, as a means of guaranteeing that the woman could
continue nursing and caring for him or her. If, however, the woman threatens
to abandon Jewish practice if she is not permitted to halachically marry at that
point, then it is to the child’s benefit for the woman to remarry, so that he or she
will be raised in an observant Jewish home. This ruling, then, has no bearing
whatsoever on the case of a violator who will be led to abandon observance if
he is excommunicated.?

2. In aletter addressed to Rav Azriel Hildesheimer (published in his responsa, 252), the
writer refuted this proof differently, noting that in the case addressed by the Mahari
Mintz, the woman would not only have lived with the man without marrying him, but
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This view is also accepted by the Chasam Sofer’s son, the Kesav Sofer
(responsa, Y.D. 168).

This question was addressed already much earlier, by the Radbaz (1:187),
in reference to a situation where an offender openly threatened to convert to a
different religion if he was reprimanded by the Jewish community. The Radbaz
writes, Nt 9 7poen 1R 2 95 — that he was troubled by this question his entire life,
torn between the threat of losing a Jewish soul and the need to strictly uphold
Torah law. After briefly considering the possibility of refraining from punish-
ing sinners in such cases, the Radbaz concludes that to the contrary, religious
authorities have the responsibility to enforce Torah law even at the expense of
a violator’s defection from Judaism. He writes:

1R T RYWN D2WIAY 1277 DDIDNW 1170 900 1NN Yvann ,nth vind 1Ra ox
,AT RX1IT QIRYINT DRNM DTN NPT ,RIVNY 19°0Y 1N 132,D0YWINN 11VY RHYYN
DTV ROR 77NN 0PN RN

Once we concern ourselves with this [the prospect of the violator’s defec-
tion], the Torah will be annulled altogether, because once it becomes
known that out of this concern we turn our eyes away from the wicked,
evildoers will continue sinning, and theft, violence, adultery and the like
will abound, and Torah will be fulfilled only by a remnant.3

The Radbaz adds, however, that a great deal of thought and consideration must
be invested before reaching a decision in such cases:

99 PRWY 295 ;798D 071372 PINN NPAY NTN PNINY W RN ,Aa%0Y T 9 nanow VYR
PR INIPOI NP NOI MY D137 RINY DTR L.INW NIPIAYN DI RO 110 DOWIRD
172°VNN ,YNWIY I12TH 1P ,H23T IR ORI .DNND TRYN 1Y IR AN )Y Puwvin
MY MIRT 9Y HIML..AYPNN 791 WYY PINNAN PRI 0PN DWW TY D272 IR
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But although I've written all this as halacha, nevertheless, the leader of

would have likely engaged in illicit relations with other men, as well. This situation thus
posed a spiritual danger to the public at large, and for this reason the Mahari Mintz felt
that she should be allowed to marry the man. That case is quite different, then, from a
situation where shunning the offender is necessary to maintain appropriate standards
of conduct in the community.

3. The Radbaz proceeds to draw proof from the story told in the Gemara about the fisher-
men in Babylonia, as noted by the Terumas Ha-Deshen. He also adds that in most cases,
a person who has already committed grievous sins and threatens to abandon Judaism
altogether will likely follow through on his threat regardless of whether his demands
are met.
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the generation must be very cautious in regard to such matters, because
not everybody is the same, and not all sins are the same... A person who
is accustomed to sinning and feels confident with himself in his claim,
we do not concern ourselves with him, and we uphold the Torah, come
what may. But if he is not accustomed, and he will likely listen, we draw
him close with words until he returns somewhat, and we do not rush to
punish him, because [this can lead to] negative outcomes... Everything
must be done as the judge and leader sees fit, provided that all his actions
are done for the sake of Heaven.

The consensus* among the poskim seems to be that a violator may be shunned
when this is deemed necessary for the sake of upholding Torah law and values,
even if this will cause that violator to abandon Judaism. However, as the Radbaz
warns, this decision must be made only after careful and cautious consider-
ation, to ensure that the situation indeed warrants shunning the offender. When
such situations arise, then, the community leaders must very carefully consider
whether the criminal’s actions are severe enough to necessitate barring him from
our communities as a statement of condemnation of his crimes.

II. Expelling an Offender’s Children From School

The right to expel a criminal’s children from school is explicitly codified by the
Rama (Y.D. 334:6), who writes the following regarding a person placed into
excommunication:

2N 1732 DR WY MDY DR 2P RHVI 123219107 ROV POY PHNnY 1T 022 mwa v
TR AR PHY YW TY NDIIN NN INWRY 1907

Beis din has the authority to enact that his sons not be circumcised and
he not be buried if he dies, and to expel his children from school and his
wife from the synagogue, until he accepts the judgment upon himself.

The source of the Rama’s ruling is the Nimukei Yosef (Bava Kama 39b in the Rif),
where this ruling is cited in the name of Rav Paltoy Gaon.

The Maharshal, in Yam Shel Shlomo (Bava Kama 10:13), strongly objects to
this ruling, and expresses astonishment over the prospect of denying innocent
children a Torah education on account of their parent’s misdeeds. He is likewise
baffled by the notion that the offender’s wife, who committed no wrongdoing,
should be barred from the synagogue. In his amazement, the Maharshal writes,

4. See Sdei Chemed (Maareches Hei, 37), who shows that the consensus among the poskim
follows the Rama’s view.
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TR 291 YR D727 72 IRPY PORR ®Y — “I cannot believe that these two things
left the mouth of the Gaon.”> How, he asks, can we deny an evildoer’s wife and
children the opportunity to pray in the synagogue and receive a Torah education
on account of his sinful conduct?

We find among the poskim three approaches to defend Rav Paltoy Gaon’s
ruling. The first is suggested by the Taz, who distinguishes between older and
younger children. The Torah learning of younger children, the Taz writes, is
credited solely to the father, and they have no merit of their own. Therefore, it
is legitimate and appropriate to deny them the opportunity to learn on account
of their father’s wrongdoing. Older children, however, who have already reached
the age of mitzva obligation, earn their own merit for Torah study, and they may
not be denied this opportunity simply because their father deserves excommu-
nication. The Taz does not defend Rav Paltoy’s position permitting barring the
offender’s wife from the synagogue, and accepts the Maharshal’s view forbidding
such a measure.®

A second, particularly creative, approach is taken by the Chasam Sofer (Y.D.
2:322). He asserts that when a sinner commits a grave offense warranting excom-
munication, he should be denied the opportunity to earn merits through which
he could continue living his wayward life. Therefore, the community should bar
members of the violator’s household from communal prayer and Torah study,
as their involvement in mitzvos is a source of merit for the offender. And while
this might seem unjust to the family members, who forfeit the benefits of these
mitzvos for no fault of their own, the Chasam Sofer invokes the rule that a person
who genuinely aspires to perform a mitzva earns the merits of that mitzva even
if circumstances prevent him from fulfilling his wish (,mxn mwy5 oTx 2wn Yo
ARVY 19IRI 1ININ PYY 19PN NRVY 8’9 IR — Shabbos 63a). The excommunicated
violator’s family members do not forfeit the merits of the mitzvos they are barred
from performing on his account, because their inability to perform these deeds
results from circumstances entirely beyond their control. Thus, the violator
loses the merits of his family members’ mitzvos, which they are prevented from
performing due to his sinfulness, but they forfeit nothing, because they desire
to perform these mitzvot but are prevented from doing by external factors.”

5. The Maharshal accepts Rav Paltoy Gaon’s ruling regarding circumcising the offender’s
sons, noting that these are obligations cast upon the offender himself, and thus refusing
to perform these rituals is a valid punishment.

6. This distinction drawn by the Taz between older and younger children is made as well
by the Maharal, in Gur Aryeh (Vayikra 20:20), in reference to the punishment of kareis:
MR RY DDITA 02112 DIR ,JARY MO DAY PRT,DNI0p 02121 577 PRI21 1711 RN N0

7. 'The Chasam Sofer’s approach reflects a literal understanding of the rule of 2:3n3n 19 n9yn
nRWYY 1983, such that one who is prevented by circumstances from performing a mitzva
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A much simpler approach is taken by Rav Yechiel Epstein, in his Aruch
Ha-Shulchan (Y.D. 334:6). Rav Epstein cites the Rama’s ruling and then adds the
words, ywr1 g1 nraw 1wy or — “if they see that he will thereby submit” In other
words, punitive measures against the wife and children are acceptable only as
threats that will likely achieve the desired result of coercing the violator into
submission. Rav Epstein continues:

070 022192981 ,09»2 Hrawa NWRY BRAR 972wa 02 WIYhY PR 200 IRDA Yar

Otherwise, however, children should not be punished on account of
their father, nor a wife on account of her husband, even young children.

Rav Epstein rejects the distinction drawn by the Taz between older and younger
children, and maintains that children of any age may be banned from school as
part of their father’s punishment only if the community leaders have reason to
believe that this will force the father into submission. Indeed, the Rama permit-
ted barring an offender’s children from school y1n nx voy %2pw 79 — “until he
accepts the judgment,” suggesting that this may be done to force the delinquent
parent into compliance, but not as a post facto punitive measure.

This approach was also taken by the Chasam Sofer’s son, the Kesav Sofer,
in a responsum (Y.D. 168) addressing the situation of a man who married his
aunt (his mother’s brother’s wife), and they refused to separate.® The concern
arose that punitive measures against the couple would cause them to abandon
Jewish practice entirely, together with their children. The Kesav Sofer wrote that
although the prospect of their defection from Judaism is not a factor, in light of
the generally accepted ruling of the Rama noted above, the community must
take into account the impact that sanctions will have upon the couple’s chil-
dren. After referencing his father’s explanation of the Rama’s ruling permitting
banishing an offender’s children from school, the Kesav Sofer appears to reach
a different conclusion, significantly limiting the scope of this ruling:

receives all the rewards and benefits of that mitzva. This premise can be found elsewhere
in the Chasam Sofer’s writings, as well. In his commentary to Maseches Sukka (31b), for
example, the Chasam Sofer explains the principle of 1 nmamy 9 nxn by asserting
that one receives no benefits from the actual performance of a mitzva, since all benefits
offered by a mitzva can be gained simply by genuinely desiring to perform it. See also
the Chasam Sofer’s responsa, C.M. 1. For a comprehensive treatment of this topic, see
Rav Chaim Eisenstein, Peninim Mi’bei Midrasha, Vayikra, pp. 157-161.

8. Marrying the wife of one’s biological uncle is forbidden by force of rabbinic enactment.
In the case addressed by the Kesav Sofer, the couple cohabited while the woman was
still married to the man’s uncle, and thus they were forbidden to marry due to the law
that those who committed an adulterous act may not engage in relations subsequently.
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This is not similar to what the Rama writes (334:6), that a beis din has
the authority to expel his children from school and his wife from the
synagogue until he accepts the law... because in that case, fortunate are
the children whose father accepts the law and returns and is [spiritually]
healed...and there is hope that by banishing the children from school
he will return due to his great embarrassment. It is thus preferable that
they miss Torah learning for a period of time so that the father will have
the privilege of returning, which is beneficial also for the child. In the
case before us, by contrast, where there is concern that coercion will lead
both the parents and the children to a wayward lifestyle, Heaven forbid,
it is definitely preferable for us to abstain...

Like Rav Epstein, the Kesav Sofer understood that the Rama permits expel-
ling the children from school only as a means of effecting a change of heart in
the parent. Such measures are not legitimate, however, as a post facto response
intended to send a strong message of condemnation. As the Kesav Sofer explains,
there is no reason to be more concerned with the religious commitment of the
greater community than with that of the offender’s children. It is wholly illogical,
he argues, to risk religiously alienating the children for the purpose of conveying
a message and seeking to prevent violations by others. Although it is legitimate
to risk alienating the offenders themselves through strong condemnation for
the sake of maintaining our religious and moral standards, there is no sense in
risking the alienation of their children for this purpose.

The Kesav Sofer draws proof from the Gemara’s ruling in Maseches Kiddushin
(81a) that no punitive measures are taken against a married woman who goes
into seclusion with a man other than her husband. Punishing a woman for
such conduct might lead people to question her children’s status, and to suspect
that they were not fathered by her husband, suspicions which must be avoided.
The Kesav Sofer reasons that if punishment is withheld out of concern for the
reputation of the offender’s children, it goes without saying that punishment is
withheld if the children’s spiritual future is at stake.

We thus find three views among the Acharonim regarding the permissibility
of expelling a student from school as a punitive measure against a parent:
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1. According to the Taz, younger children may be expelled, but older stu-
dents may not.

2. The Chasam Sofer permits expelling children of any age in order to deny
the offender the merit of his children’s Torah education.

3. The Kesav Sofer and Aruch Ha-Shulchan allow expelling a sinner’s chil-
dren from school only in the rare case when this drastic measure will be
effective in causing the sinner to submit to authority. This may not be
done as a statement of condemnation.

An important distinction is drawn in this regard by Rav Menashe Klein, in
Mishneh Halachos (17:96), in reference to the unfortunate case of a bitter conflict
that arose between a parent and his child’s school. The school summoned the
father to beis din, and the father refused and proceeded to report the school to
the government authorities, causing the school a great deal of damage. Rav Klein
permitted the school to expel the child as a means of censuring his father, noting
that since other suitable institutions were available, all opinions would approve
of such a measure in this case. The aforementioned debate revolves around the
question of denying the offender’s child a Jewish education altogether. However,
if a school sees fit to expel a student because of his or her parent’s crimes, and
the student can be enrolled in a different institution, this measure is acceptable
according to all opinions.

II1. Collective Punishment

We might suggest a different perspective on the issue of barring children from
schools on account of a parent’s crimes, by examining the broader question of
collective punishment in Jewish law. Let us first step back and ask, does halacha
recognize the legitimacy of punishing innocent people due to their association
or relationship with an evildoer? Is it ever acceptable to punish one person for
another person’s wrongdoing, and, if so, when?®

The Torah explicitly warns against punishing children for their parents’
wrongdoing (Devarim 24:16):
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Fathers shall not be put to death on account of sons, and sons shall not
be put to death on account of fathers; a person shall be put to death
[only] for his sin.

9. For an extensive discussion of the Torah’s approach to collective punishment, see Rav
Meir Batist’s article published in Techumin (vol. 12).






