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Dovid Lichtenstein: The message of Chanukah- Spreading the light doesn’t diminish
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Can we ostracize criminals [that caused great Chilul Hashem] and their families? Is
collective punishment permissible?
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Maryland — Mr. “A” Moves to Baltimore*

Dec 31 2009

Well, Mr. “A” is now ordering pizza at the local kosher pizza shops in Baltimore,
according to a report in Baltimore Jewish Times. Indeed, he was seen at Tov Pizza
on Reisterstown Road.

He is here in Baltimore apparently with the knowledge of the rabbinical Vaad.
They knew he was coming, but we, the community they supposedly serve, were sup-
posed to find out when he showed up in public.

Is it possible that his very presence poses a risk to the Jewish community? Is it
over the top to even think that?

But Mr. A is bringing the baggage of his fraud conviction and even his informant
status to Baltimore.

It just seems as if our rabbinic “leadership,” has acted on this community’s behalf
without checking the pulse of the very people they serve. Or maybe the leadership
doesn’t care what you think or what I think.

It doesn’t take much imagination to see how a person with Mr. A’s status could
cause collateral damage in terms of pure personal safety to the members of our
community.

* This article originally appeared in a Baltimore Jewish Times blog. This post was not online as
of January 2, 2017. Vosizneias re-published this post on December 31, 2009. The name of the
alleged criminal has been omitted.

Copyright © vosizneias.com
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Criminals in Shul:
Should Convicted Felons be
Welcomed in Our Communities?

ne of the most tragic phenomena plaguing contemporary Orthodox

Jewry, without question, is that of highly publicized crimes committed
by members of our communities. Tragically, and shamefully, we are no longer
shocked to see news broadcasts showing yarmulke-clad men in handcuffs or on
the defendant’s stand in court. To our disgrace, Orthodox Jewry has produced in
recent years a significant number of high-profile criminals convicted of molesta-
tion, rape, drug trafficking, money laundering, bank fraud, Ponzi schemes, and
all kinds of other serious offenses. Each and every incident on its own, not to
mention their cumulative effect in the aggregate, has created a grave 'n %n that
must concern all of us.

As part of our community’s effort to properly and effectively respond and put
an end to the disturbing trend, we need to address the difficult question of how
to treat convicted criminals after their prison terms are completed. Should they
be accepted and granted the opportunity to prove themselves again worthy of
respect and the benefits of communal membership, or should they be shunned?
On the one hand, we might assume that once a prison sentence has been served,
and the offender has received his due punishment as deemed appropriate by
our country’s justice system, there is no longer any need or justification for
imposing additional suffering upon the criminal and his family. On the other
hand, it could be argued that the Orthodox community has the responsibility
to send a loud, clear and unequivocal message rejecting criminal behavior, and
accepting former convicts as congregation members could easily be interpreted
as accepting their misdeeds, as well.

This question can also be asked with regard to non-prosecutable moral
failings, such as instances of a consensual extramarital affair and the like. If a
prominent figure has been disgraced by revelations of illicit behavior, should he
be reaccepted to his congregation and community, or should he be banished as
a statement of condemnation of his wayward conduct?

It must be emphasized that this entire discussion relates specifically to situ-
ations where the convict can be assumed not to pose any sort of public threat.
Violent criminals may reasonably be considered dangerous even after serving
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prison sentences, and thus communities would do well to contact their local
law enforcement officials for guidance and direction when these offenders move
back into the community after serving their sentences. This essay will address
the status of wrongdoers whose past offenses do not give us any reason to fear
that associating with them compromises our safety, such as violators of white
collar crimes, or those who had engaged in illicit but consensual sexual relation-
ships, regarding whom the sole concern is the vital communal need to take a
strong, unrelenting stance of rejection of such behavior.

One example is the widely-reported case of a prominent Orthodox Jewish
businessman who was arrested on serious charges of bank fraud, and reached an
agreement whereby his sentence would be lightened in exchange for his services
as a government informant. This man proceeded to ensnare numerous fellow
Jews, including prominent figures, by pressuring them to commit white collar
crimes and then producing evidence to incriminate them. After his release from
prison, this felon was not welcome in the synagogue where he wished to pray,
and his daughter was not accepted into the local Beis Yaakov school. Was this
rejection appropriate? And even if it is proper to deny the criminal synagogue
membership, is it justifiable to punish his children by denying them entry into
community schools?

We must also address the concern that failing to welcome a felon back into
the community could push him away from observance altogether. Even if we
conclude that rejection is warranted for the sake of broadcasting a vehement
repudiation of the offender’s criminal conduct, would this apply even if the
result would be his complete estrangement from Jewish practice?

I. Excommunication That Will Lead to Defection

This final question was already debated centuries ago by leading halachic
authorities. The Rama, in his glosses to the Shulchan Aruch (Y.D. 334:1), cites
the ruling of the Terumas Ha-Deshen that a person deserving of excommu-
nication should be handed this punishment even if this would result in his
estrangement from Jewish practice.! The Terumas Ha-Deshen drew proof from
the story told in Maseches Kiddushin (72a) of Rabbi Yehuda Ha-Nasi, who made
several pronouncements before his death about certain developments taking
place in the Jewish communities of Babylonia. One incident he noted is that
Jews in a certain Babylonian town were found fishing on Shabbos, for which
they were excommunicated by Rabbi Achi ben Rabbi Yoshiya. As a result of the

1. The Rama’s formulation is: PR ,nY7 M2INY XY 127 HYW VINY W 1PARINTI N RINY *RY PTIN
792 WVINY.
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excommunication, the violators abandoned Judaism. Presumably, Rabbi Achi
had reason to anticipate this outcome, yet he decided upon excommunication
in order to make a public statement about the severity of Shabbos desecration.
Accordingly, the Terumas Ha-Deshen ruled that excommunication is declared
regardless of legitimate concerns of the offender’s consequent estrangement.

The Taz (Y.D. 334:1) strongly objects to this ruling, arguing that this inci-
dent told by Rabbi Yehuda Ha’nasi was not intended as a halachic prescription
authorizing the excommunication of an offender who will likely abandon Jewish
practice as a result. As counterproof, the Taz notes a passage earlier in Maseches
Kiddushin (20b), where Rabbi Yishmael establishes that when a Jew sells himself
as a servant to an idolater due to financial straits, knowingly putting himself
in a position where he would have to work on behalf of idol-worship, there is
an obligation to redeem him. Based on the Torah’s command in Sefer Vayikra
(25:48 — v AN nYIRa 001 INR), Rabbi Yishmael asserts that we do not allow the
slave to suffer the consequences of his wrong decision and remain in the service
of pagans for the rest of his life. Rather, we must spend the money needed to
redeem him from his master so he can rejoin the Jewish community and return
to a religiously observant lifestyle. The Taz reasons that if the Torah commands
us to redeem a fellow Jew who knowingly brought himself into the service of
idol-worship, then certainly we must avoid any action that would lead a fellow
Jew to defect.

The Shach, commenting briefly in his Nekudos Ha-Kesef, dismisses the
Taz’s rationale, noting that a formal decision by beis din to excommunicate
is legitimate regardless of the result. Otherwise, the Shach contends, 17 n5va
9% — beis din has no real authority at all. The Shach appears to distinguish
between the general responsibility to help ensure that our fellow Jew does not
abandon Judaism even if he has knowingly begun heading in that direction,
and the official responsibilities of beis din, which include taking strong action
against certain violators.

Rav Yair Bachrach, in Chavos Yair (141), likewise refutes the Taz’s argument.
He contends that the concern of the offender’s defection cannot possibly over-
ride the need to make a strong public statement condemning wayward behavior.
The concern of W1 MpYp — widespread abandonment of Torah — outweighs the
concern of a particular’s Jew disaffection, and thus when excommunication is
warranted, it should be issued even if it will lead the violator to distance himself
further from observance. Rav Bachrach advances this position in reference to
the case of a person who was found neglecting the prohibitions against drink-
ing non-Jewish wine. The community demanded that the man be fined and
excommunicated until he repented, but the local rabbi refused, out of concern
that harsh measures would only push the violator further away from halachic
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observance. Rav Bachrach opposed the rabbi’s decision, insisting that punitive
measures should be taken against the violator.

This is also the view of the Chasam Sofer (responsa, vol. 2, Y.D. 322), who
refutes the Taz’s proof from the case of one who sold himself into the service
of idolatry, noting that the Gemara there in Kiddushin deals with a person
facing dire financial straits who felt compelled to undertake this drastic measure.
Although he acted incorrectly, his guilt is mitigated by his circumstances, as he
did not intend to distance himself from Torah observance, and thus there is an
obligation to redeem him. This provides no proof, the Chasam Sofer writes, with
regard to a violator deserving of excommunication. The Chasam Sofer further
notes that to the contrary, the Gemara in Maseches Gittin (46b) establishes that
if a person sold himself into the service of gentiles several times, the community
is no longer required to ransom him, and he is left to continue the process
of spiritual deterioration which he knowingly triggered. By the same token,
somebody who is guilty of a violation that warrants excommunication should
be excommunicated even if this leads to his estrangement from Judaism.

The Taz suggests drawing proof also from a different source. The Mahari
Mintz wrote a responsum (5) in which he permitted a couple to marry despite
the fact that the woman was at the time nursing a baby from a different man.
Although halacha generally forbids a woman to marry while she has a child
under the age of two from a different man (E.H. 13:11), the Mahari Mintz per-
mitted this particular couple to marry because they would have otherwise lived
together without halachic marriage and abandoned Jewish practice. The Taz
argued that if the Mahari Mintz allowed suspending a rabbinic enactment to
prevent Jews from slipping away from observance, then we should certainly
not proactively undertake measures that will have the effect of distancing a Jew
from observance.

The Chasam Sofer dismisses this proof, noting that Chazal enacted the pro-
hibition of yan nprn (marrying a woman with an infant from another man)
for the benefit of the infant, as a means of guaranteeing that the woman could
continue nursing and caring for him or her. If, however, the woman threatens
to abandon Jewish practice if she is not permitted to halachically marry at that
point, then it is to the child’s benefit for the woman to remarry, so that he or she
will be raised in an observant Jewish home. This ruling, then, has no bearing
whatsoever on the case of a violator who will be led to abandon observance if
he is excommunicated.?

2. In aletter addressed to Rav Azriel Hildesheimer (published in his responsa, 252), the
writer refuted this proof differently, noting that in the case addressed by the Mahari
Mintz, the woman would not only have lived with the man without marrying him, but
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This view is also accepted by the Chasam Sofer’s son, the Kesav Sofer
(responsa, Y.D. 168).

This question was addressed already much earlier, by the Radbaz (1:187),
in reference to a situation where an offender openly threatened to convert to a
different religion if he was reprimanded by the Jewish community. The Radbaz
writes, Nt 9 7poen 1R 2 95 — that he was troubled by this question his entire life,
torn between the threat of losing a Jewish soul and the need to strictly uphold
Torah law. After briefly considering the possibility of refraining from punish-
ing sinners in such cases, the Radbaz concludes that to the contrary, religious
authorities have the responsibility to enforce Torah law even at the expense of
a violator’s defection from Judaism. He writes:

1R T RYWN D2WIAY 1277 DDIDNW 1170 900 1NN Yvann ,nth vind 1Ra ox
,AT RX1IT QIRYINT DRNM DTN NPT ,RIVNY 19°0Y 1N 132,D0YWINN 11VY RHYYN
DTV ROR 77NN 0PN RN

Once we concern ourselves with this [the prospect of the violator’s defec-
tion], the Torah will be annulled altogether, because once it becomes
known that out of this concern we turn our eyes away from the wicked,
evildoers will continue sinning, and theft, violence, adultery and the like
will abound, and Torah will be fulfilled only by a remnant.3

The Radbaz adds, however, that a great deal of thought and consideration must
be invested before reaching a decision in such cases:

99 PRWY 295 ;798D 071372 PINN NPAY NTN PNINY W RN ,Aa%0Y T 9 nanow VYR
PR INIPOI NP NOI MY D137 RINY DTR L.INW NIPIAYN DI RO 110 DOWIRD
172°VNN ,YNWIY I12TH 1P ,H23T IR ORI .DNND TRYN 1Y IR AN )Y Puwvin
MY MIRT 9Y HIML..AYPNN 791 WYY PINNAN PRI 0PN DWW TY D272 IR
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But although I've written all this as halacha, nevertheless, the leader of

would have likely engaged in illicit relations with other men, as well. This situation thus
posed a spiritual danger to the public at large, and for this reason the Mahari Mintz felt
that she should be allowed to marry the man. That case is quite different, then, from a
situation where shunning the offender is necessary to maintain appropriate standards
of conduct in the community.

3. The Radbaz proceeds to draw proof from the story told in the Gemara about the fisher-
men in Babylonia, as noted by the Terumas Ha-Deshen. He also adds that in most cases,
a person who has already committed grievous sins and threatens to abandon Judaism
altogether will likely follow through on his threat regardless of whether his demands
are met.



142 HEADLINES 2: HALACHIC DEBATES OF CURRENT EVENTS

the generation must be very cautious in regard to such matters, because
not everybody is the same, and not all sins are the same... A person who
is accustomed to sinning and feels confident with himself in his claim,
we do not concern ourselves with him, and we uphold the Torah, come
what may. But if he is not accustomed, and he will likely listen, we draw
him close with words until he returns somewhat, and we do not rush to
punish him, because [this can lead to] negative outcomes... Everything
must be done as the judge and leader sees fit, provided that all his actions
are done for the sake of Heaven.

The consensus* among the poskim seems to be that a violator may be shunned
when this is deemed necessary for the sake of upholding Torah law and values,
even if this will cause that violator to abandon Judaism. However, as the Radbaz
warns, this decision must be made only after careful and cautious consider-
ation, to ensure that the situation indeed warrants shunning the offender. When
such situations arise, then, the community leaders must very carefully consider
whether the criminal’s actions are severe enough to necessitate barring him from
our communities as a statement of condemnation of his crimes.

II. Expelling an Offender’s Children From School

The right to expel a criminal’s children from school is explicitly codified by the
Rama (Y.D. 334:6), who writes the following regarding a person placed into
excommunication:

2N 1732 DR WY MDY DR 2P RHVI 123219107 ROV POY PHNnY 1T 022 mwa v
TR AR PHY YW TY NDIIN NN INWRY 1907

Beis din has the authority to enact that his sons not be circumcised and
he not be buried if he dies, and to expel his children from school and his
wife from the synagogue, until he accepts the judgment upon himself.

The source of the Rama’s ruling is the Nimukei Yosef (Bava Kama 39b in the Rif),
where this ruling is cited in the name of Rav Paltoy Gaon.

The Maharshal, in Yam Shel Shlomo (Bava Kama 10:13), strongly objects to
this ruling, and expresses astonishment over the prospect of denying innocent
children a Torah education on account of their parent’s misdeeds. He is likewise
baffled by the notion that the offender’s wife, who committed no wrongdoing,
should be barred from the synagogue. In his amazement, the Maharshal writes,

4. See Sdei Chemed (Maareches Hei, 37), who shows that the consensus among the poskim
follows the Rama’s view.
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TR 291 YR D727 72 IRPY PORR ®Y — “I cannot believe that these two things
left the mouth of the Gaon.”> How, he asks, can we deny an evildoer’s wife and
children the opportunity to pray in the synagogue and receive a Torah education
on account of his sinful conduct?

We find among the poskim three approaches to defend Rav Paltoy Gaon’s
ruling. The first is suggested by the Taz, who distinguishes between older and
younger children. The Torah learning of younger children, the Taz writes, is
credited solely to the father, and they have no merit of their own. Therefore, it
is legitimate and appropriate to deny them the opportunity to learn on account
of their father’s wrongdoing. Older children, however, who have already reached
the age of mitzva obligation, earn their own merit for Torah study, and they may
not be denied this opportunity simply because their father deserves excommu-
nication. The Taz does not defend Rav Paltoy’s position permitting barring the
offender’s wife from the synagogue, and accepts the Maharshal’s view forbidding
such a measure.®

A second, particularly creative, approach is taken by the Chasam Sofer (Y.D.
2:322). He asserts that when a sinner commits a grave offense warranting excom-
munication, he should be denied the opportunity to earn merits through which
he could continue living his wayward life. Therefore, the community should bar
members of the violator’s household from communal prayer and Torah study,
as their involvement in mitzvos is a source of merit for the offender. And while
this might seem unjust to the family members, who forfeit the benefits of these
mitzvos for no fault of their own, the Chasam Sofer invokes the rule that a person
who genuinely aspires to perform a mitzva earns the merits of that mitzva even
if circumstances prevent him from fulfilling his wish (,mxn mwy5 oTx 2wn Yo
ARVY 19IRI 1ININ PYY 19PN NRVY 8’9 IR — Shabbos 63a). The excommunicated
violator’s family members do not forfeit the merits of the mitzvos they are barred
from performing on his account, because their inability to perform these deeds
results from circumstances entirely beyond their control. Thus, the violator
loses the merits of his family members’ mitzvos, which they are prevented from
performing due to his sinfulness, but they forfeit nothing, because they desire
to perform these mitzvot but are prevented from doing by external factors.”

5. The Maharshal accepts Rav Paltoy Gaon’s ruling regarding circumcising the offender’s
sons, noting that these are obligations cast upon the offender himself, and thus refusing
to perform these rituals is a valid punishment.

6. This distinction drawn by the Taz between older and younger children is made as well
by the Maharal, in Gur Aryeh (Vayikra 20:20), in reference to the punishment of kareis:
MR RY DDITA 02112 DIR ,JARY MO DAY PRT,DNI0p 02121 577 PRI21 1711 RN N0

7. 'The Chasam Sofer’s approach reflects a literal understanding of the rule of 2:3n3n 19 n9yn
nRWYY 1983, such that one who is prevented by circumstances from performing a mitzva
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A much simpler approach is taken by Rav Yechiel Epstein, in his Aruch
Ha-Shulchan (Y.D. 334:6). Rav Epstein cites the Rama’s ruling and then adds the
words, ywr1 g1 nraw 1wy or — “if they see that he will thereby submit” In other
words, punitive measures against the wife and children are acceptable only as
threats that will likely achieve the desired result of coercing the violator into
submission. Rav Epstein continues:

070 022192981 ,09»2 Hrawa NWRY BRAR 972wa 02 WIYhY PR 200 IRDA Yar

Otherwise, however, children should not be punished on account of
their father, nor a wife on account of her husband, even young children.

Rav Epstein rejects the distinction drawn by the Taz between older and younger
children, and maintains that children of any age may be banned from school as
part of their father’s punishment only if the community leaders have reason to
believe that this will force the father into submission. Indeed, the Rama permit-
ted barring an offender’s children from school y1n nx voy %2pw 79 — “until he
accepts the judgment,” suggesting that this may be done to force the delinquent
parent into compliance, but not as a post facto punitive measure.

This approach was also taken by the Chasam Sofer’s son, the Kesav Sofer,
in a responsum (Y.D. 168) addressing the situation of a man who married his
aunt (his mother’s brother’s wife), and they refused to separate.® The concern
arose that punitive measures against the couple would cause them to abandon
Jewish practice entirely, together with their children. The Kesav Sofer wrote that
although the prospect of their defection from Judaism is not a factor, in light of
the generally accepted ruling of the Rama noted above, the community must
take into account the impact that sanctions will have upon the couple’s chil-
dren. After referencing his father’s explanation of the Rama’s ruling permitting
banishing an offender’s children from school, the Kesav Sofer appears to reach
a different conclusion, significantly limiting the scope of this ruling:

receives all the rewards and benefits of that mitzva. This premise can be found elsewhere
in the Chasam Sofer’s writings, as well. In his commentary to Maseches Sukka (31b), for
example, the Chasam Sofer explains the principle of 1 nmamy 9 nxn by asserting
that one receives no benefits from the actual performance of a mitzva, since all benefits
offered by a mitzva can be gained simply by genuinely desiring to perform it. See also
the Chasam Sofer’s responsa, C.M. 1. For a comprehensive treatment of this topic, see
Rav Chaim Eisenstein, Peninim Mi’bei Midrasha, Vayikra, pp. 157-161.

8. Marrying the wife of one’s biological uncle is forbidden by force of rabbinic enactment.
In the case addressed by the Kesav Sofer, the couple cohabited while the woman was
still married to the man’s uncle, and thus they were forbidden to marry due to the law
that those who committed an adulterous act may not engage in relations subsequently.
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This is not similar to what the Rama writes (334:6), that a beis din has
the authority to expel his children from school and his wife from the
synagogue until he accepts the law... because in that case, fortunate are
the children whose father accepts the law and returns and is [spiritually]
healed...and there is hope that by banishing the children from school
he will return due to his great embarrassment. It is thus preferable that
they miss Torah learning for a period of time so that the father will have
the privilege of returning, which is beneficial also for the child. In the
case before us, by contrast, where there is concern that coercion will lead
both the parents and the children to a wayward lifestyle, Heaven forbid,
it is definitely preferable for us to abstain...

Like Rav Epstein, the Kesav Sofer understood that the Rama permits expel-
ling the children from school only as a means of effecting a change of heart in
the parent. Such measures are not legitimate, however, as a post facto response
intended to send a strong message of condemnation. As the Kesav Sofer explains,
there is no reason to be more concerned with the religious commitment of the
greater community than with that of the offender’s children. It is wholly illogical,
he argues, to risk religiously alienating the children for the purpose of conveying
a message and seeking to prevent violations by others. Although it is legitimate
to risk alienating the offenders themselves through strong condemnation for
the sake of maintaining our religious and moral standards, there is no sense in
risking the alienation of their children for this purpose.

The Kesav Sofer draws proof from the Gemara’s ruling in Maseches Kiddushin
(81a) that no punitive measures are taken against a married woman who goes
into seclusion with a man other than her husband. Punishing a woman for
such conduct might lead people to question her children’s status, and to suspect
that they were not fathered by her husband, suspicions which must be avoided.
The Kesav Sofer reasons that if punishment is withheld out of concern for the
reputation of the offender’s children, it goes without saying that punishment is
withheld if the children’s spiritual future is at stake.

We thus find three views among the Acharonim regarding the permissibility
of expelling a student from school as a punitive measure against a parent:
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1. According to the Taz, younger children may be expelled, but older stu-
dents may not.

2. The Chasam Sofer permits expelling children of any age in order to deny
the offender the merit of his children’s Torah education.

3. The Kesav Sofer and Aruch Ha-Shulchan allow expelling a sinner’s chil-
dren from school only in the rare case when this drastic measure will be
effective in causing the sinner to submit to authority. This may not be
done as a statement of condemnation.

An important distinction is drawn in this regard by Rav Menashe Klein, in
Mishneh Halachos (17:96), in reference to the unfortunate case of a bitter conflict
that arose between a parent and his child’s school. The school summoned the
father to beis din, and the father refused and proceeded to report the school to
the government authorities, causing the school a great deal of damage. Rav Klein
permitted the school to expel the child as a means of censuring his father, noting
that since other suitable institutions were available, all opinions would approve
of such a measure in this case. The aforementioned debate revolves around the
question of denying the offender’s child a Jewish education altogether. However,
if a school sees fit to expel a student because of his or her parent’s crimes, and
the student can be enrolled in a different institution, this measure is acceptable
according to all opinions.

II1. Collective Punishment

We might suggest a different perspective on the issue of barring children from
schools on account of a parent’s crimes, by examining the broader question of
collective punishment in Jewish law. Let us first step back and ask, does halacha
recognize the legitimacy of punishing innocent people due to their association
or relationship with an evildoer? Is it ever acceptable to punish one person for
another person’s wrongdoing, and, if so, when?®

The Torah explicitly warns against punishing children for their parents’
wrongdoing (Devarim 24:16):

NN IRVN WK, MR HY 1NN RY 07321 032 HY MIAR 1NN RY

Fathers shall not be put to death on account of sons, and sons shall not
be put to death on account of fathers; a person shall be put to death
[only] for his sin.

9. For an extensive discussion of the Torah’s approach to collective punishment, see Rav
Meir Batist’s article published in Techumin (vol. 12).
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This prohibition is emphatically reiterated by the prophet Yechezkel (18:2):
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The soul that sins — it shall die; a son shall not bear the iniquity of the
tather, and a father shall not bear the iniquity of the son; the righteous-
ness of the righteous shall be upon him, and the evil of the evildoer shall
be upon him.

These verses make it clear that the Torah’s justice system, as a rule, precludes the
possibility of punishing one person for the crimes of another.

This fundamental axiom was expressed by Moshe and Aharon in response to
God’s declaration of His intent to annihilate Am Yisrael in the wake of Korach’s
revolt. Moshe and Aharon exclaimed, qi¢pn n7yn 93 5»1 Rom TR Wy — “Shall
one man sin, and Your wrath shall be upon the entire congregation?!” (Bamidbar
16:22). Rashi, citing the Midrash Tanchuma, writes that God agreed with Moshe
and Aharon’ claim, and informed them that He would punish only the guilty
parties.!®

We do, however, find in the Torah several instances of punishments endured
by people associated with the perpetrator or perpetrators of an offense, who
do not seem to have been guilty of any wrongdoing themselves. One striking
example is the law of nnmin vy, which the Torah introduces in Sefer Devarim
(13:13-19). This law refers to the case of a city whose inhabitants were lured to
worship idols, and requires killing all the town’s residents and destroying their
property. The Rambam, in Hilchos Avodas Kochavim (4:6), explains that a city
becomes an nnmin vy when the majority of its men worship idols, and once the
city has been declared an nnmin vy, all those who worshipped idols are put to
death, along with their wives and children. The same Torah that strictly forbids
killing innocent people for offenses committed by their family members requires
killing innocent women and children for the pagan worship of their husbands
and fathers. How do we explain this law?

This question is discussed in the Migdal Oz commentary to the Rambam’s
Mishneh Torah, which relates that the Ramah (Rabbi Meir Abulafia of Toledo)
questioned this ruling in his letters to the rabbis of Lunel protesting portions
of the Rambam’s writings. How, the Ramah asked, could the Rambam require
the execution of innocent women and children for the idol-worship of their
husbands and fathers?"

10. RON XY NI RON N YT YTV IR ,DAINR N9 1”2pn K.
11. In the next passage, the Rambam writes that when a city is declared an nnmn vy, all
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The rabbis of Lunel, as cited in Migdal Oz, gave two explanations for the
Rambam’s ruling:
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First, they are the reason and cause for the adults’ residence [in the
city], and also, [this is done] in order to threaten the adults with their
execution, for they cherish them.

The first explanation attempts to assign a degree of culpability to the children,
by claiming that they are somehow to blame for the adults” decision to reside in
the sinful city. Clearly, this explanation seems very difficult to accept, as there
appears to be no reason to hold young children accountable — to the point of
being worthy of execution — for their parents’ choice of a place of residence.

In their second answer, the scholars of Lunel seem to suggest that the execu-
tion of the wives and children is legislated only as a warning and threat. Perhaps
drawing upon the well-known tradition that the law of nnmin vy is introduced in
the Torah as a hypothetical model, and can never be actually implemented,'? the
rabbis of Lune] assert that the Torah does not wish for the wives and children to
die, and this punishment is prescribed purely for deterrent purposes, to discour-
age the men from worshipping idols."

the town’s property, including the possessions of those who did not worship idols, is
destroyed. Once again, the innocent minority is, seemingly, being punished for the
crimes of the majority. However, the Rambam himself briefly explains the reason for
the destruction of these residents’ property, writing, 7ax onnn ow 12v1 Y’ — they
lose their property as punishment for choosing to live in a wicked city. The Rambam’s
remark is likely based upon Rabbi Shimon’s comment in the Tosefta (Sanhedrin 14:1)
that the innocent residents of an nnmn 1y lose their possessions “because they caused
the righteous to reside with the wicked.” The decision to live among evildoers was likely
made out of financial considerations, and thus the innocent townspeople are punished
by losing their possessions.

12. The Gemara in Maseches Sanhedrin (71a) cites the Tosefta which notes that there never
was or will ever be a situation of nnmn vy. Halacha imposes so many conditions upon
the applicability of this law that it is all but impossible for such a situation to ever arise.

13. In their response, the scholars of Lunel note two precedents to wives and children
being punished for the crimes of the husbands and fathers: the deaths of the family
members of Korach, Dasan and Aviram (Bamidbar 16:32), and the execution of all resi-
dents of Yaveish Gilad, who ignored the order to arrive in Mitzpa following the civil
war between Binyamin and the other tribes (Shoftim 21). Curiously, however, neither
answer suggested by the sages of Lunel to explain the Rambam’s ruling concerning vy
nnmn is applicable to these incidents, and thus it is difficult to understand why they
invoked these examples. Moreover, the story of Korach can easily be discounted in light
of the fact that the punishment was brought by God, and it therefore cannot serve as
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A different explanation was offered by Rav Aharon of Lunel, who wrote a
response to the Ramah’s objection to the Rambam’s ruling. He writes:
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This is a measure of stringency enacted by the Almighty with regard to
idolatry, [false] oaths and defamation of God’s Name — to eradicate and
destroy all so that those who remain will listen and see...™

Rav Aharon of Lunel here asserts that there are rare instances where the Torah
calls for punishing innocent people affiliated with wrongdoers for the purpose
of underscoring the severity of the offense.

Another example might be the Gemara’s discussion at the end of Maseches
Sukka (56b) regarding the story told of Miriam bas Bilga, a Jewish woman who
married a Greek official and joined the Greeks in defiling the Beis Ha-Mikdash
during the period of Greek oppression. Miriam belonged to one of the twenty-
four families of kohanim, and the Sages penalized her entire family by imposing
special restrictions upon the kohanim from that family serving in the Mikdash.
This was done, presumably, as a reminder of Miriam’s betrayal and a warning to
those who might seek to repeat her actions. The Gemara justifies these measures,
which penalized Miriam’s family for her act of treason, by invoking the rabbinic
adage, 1ovY "R YV "R (“Woe unto the wicked, woe unto his neighbor”). In
other words, people affiliated with a wrongdoer — even for no fault of their
own — will sometimes suffer the consequences of this association, and will

a precedent for protocols followed by human authorities. As for the execution of the
women and children of Yaveish Gilad, we might note that the stories told at the end
of Sefer Shoftim are intended to demonstrate the state of dysfunction and anarchy that
existed during this period, when Bnei Yisrael had no centralized authority. Therefore,
policies implemented and followed during this period do not necessarily reflect the
halachic ideal that we are to embrace.

Rav David Tzvi Hoffman, in his commentary to Sefer Devarim, offers a much different
explanation for why the wives and children in an nnmn vy are killed, claiming that the
city’s destruction is ordained as a Divine punishment, much like the destruction of the
world in the time of Noach, and the destruction of Sedom and Amora during the time of
Avraham. The situation of nnmin 1y is extraordinary in that Bnei Yisrael are commanded
to carry out the Divine retribution. This execution, unlike all other instances of punish-
ments administered by beis din, is carried out in the capacity of God’s messengers, and
not by the authority invested by the Torah in the court. God, in His infinite wisdom and
justice, can determine who lives and who dies, and we cannot question His decisions. As
such, we cannot question the justice of the requirement to kill the women and children
of an nnn y.

14. Iggeros Ha-Ramah, letters 26-27.
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need to be penalized as part of the collective effort to forcefully denounce the
wrongdoer’s actions.

Indeed, the Gemara in Maseches Bava Kama (92a) records the ancient prov-
erb 821713 °pY ®x1n >112 — “The cabbage is ruined together with the thorns.” In the
process of eliminating the “thorns” from our communities, it may occasionally
be necessary to harm even the “cabbage” — the innocent affiliates of the offender.

A modern example of this concept appears in a responsum of Rav Avraham
Yitzchak Kook (Daas Kohen, 193) addressing the case of a synagogue that hon-
ored a prominent member who had heartily eaten on Yom Kippur by calling
him for the coveted aliya of maftir Yona that same afternoon. The congregation’s
rabbi instructed the leadership to deny this individual the rights to receive an
aliya for the next several years, and he threatened to never again speak or teach
in the synagogue if they failed to comply. Rav Kook approved of this measure,
despite the fact that it punished the entire congregation for the disobedience
of one or several of its leaders. In light of the grave 'n »n that transpired, Rav
Kook felt that an especially strong response was warranted even if this meant
punishing innocent congregants. Among the sources cited by Rav Kook to sup-
port his ruling is the Gemara’s discussion in Maseches Yevamos (79a) of the story
of King David, who acceded to the demand of the Givoni tribe to hand over
members of King Shaul’s family. Shaul had unlawfully executed seven mem-
bers of this tribe, and the Givonim demanded revenge. The Gemara explains
that although the Torah forbids punishing children for their parents’ crimes,
King David nevertheless granted the Givonim’s request to avoid the grave 9 n
'n that would result from allowing King Shaul’s crime to go unpunished. This
discussion demonstrates that in situations of a grave 'n :%n, a harsh response
is warranted even if this requires punishing innocent people affiliated with the
offender.

All this hearkens back to the extraordinary law of nnmin y, where even
innocent women and children are killed along with the idolaters, a requirement
which Rav Aharon of Lunel attributes to the especially grievous nature of idol
worship.

Declaration of War

It would seem, however, that there is also a different explanation for the extraor-
dinary provision requiring the execution of innocent residents of an nnmin vy.

One of the most shocking instances of collective punishment found in the
Tanach is the massacre perpetrated by Shimon and Levi on the city of Shechem
after the city’s prince abducted and defiled their sister (Bereishis 34). Although
Yaakov vehemently censured his sons’ violent actions (Bereishis 34:30, 49:5-7),
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many commentators and poskim presumed that Shimon and Levi must have felt
— albeit perhaps incorrectly — that their assault was halachically appropriate.
The Rambam (Hilchos Melachim 9:14) famously asserted that the townspeople
deserved execution for failing to maintain a proper justice system whereby
Shechem would be tried and punished for his grievous crime. Rav Pinchas
Horowitz, in his Panim Yafos commentary, suggests that Shimon and Levi’s
objective was to rescue their sister from Shechem’s home. It was clear to them,
however, that Shechem and his father would kill them if they tried to take Dina,
and that if they killed Shechem and his father, the townspeople would all arise
to avenge their leaders’ deaths. Shimon and Levi thus had no choice but to kill
all the men of Shechem as part of their just and noble effort to rescue Dina
from the clutches of her abductor. As such, the deadly assault was necessary as
a means of self-defense.

According to these approaches, the townspeople of Shechem deserved to be
killed, either for their own crimes, or because of the threat they posed to Shimon
and Levi, and thus they were not killed as a form of collective punishment.

A different approach is taken by the Maharal of Prague, in his Gur Aryeh
(Bereishis 34:13), where he writes that collective punishment is acceptable in
the context of warfare, when a battle is waged between nations, as opposed to
individuals. The Maharal postulates that Yaakov’s family and Shechem were
essentially two “nations,” and Dina’s abduction legitimately warranted a strong
military response. This was a conflict between two nations, not between indi-
viduals, and thus Shimon and Levi felt authorized to assault not only the per-
petrator, but also the entire city. This approach is also taken by Rav Zalman
Sorotzkin, in his Oznayim La-Torah commentary.

Indeed, warfare, almost by definition, entails a degree of collective punish-
ment. In war, the parties to the conflict are large, diverse groups of people, not
all of whom are necessarily culpable in the wrongs or perceived wrongs that
precipitated the hostilities, and yet they all suffer the effects of the war. If a
legitimate war is being fought against an aggressor nation, some sort of pain will
be inflicted upon the general population. Even if civilians are not intentionally
targeted, it is all but inevitable for the civilian population to suffer, either as a
result of blockades and sanctions, or as collateral casualties of combat. In World
War II, of course, thousands of civilians in places like Dresden, Hiroshima and
Nagasaki were targeted in an effort to force the Axis powers to surrender. More
recently, Israel has been compelled on numerous occasions to attack Hamas mil-
itary assets and installations in densely-populated areas in the Gaza Strip during
wars waged to protect against rocket fire on Israeli civilians. And while Israel has
come under relentless criticism for these measures, the legality of exacting civil-
ian casualties in the course of pursuing a legitimate military objective during
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war — provided that the civilian casualties are not the objective — has never
before been questioned. Likewise, economic sanctions against rogue regimes
are standard in the modern world, despite the “collective punishment” imposed
on the country’s entire populace for the crimes committed by its government,
which may even be ruling them against their will.

The context of warfare, then, marks a significant exception to the rule forbid-
ding inflicting punishment on somebody for a different person’s crime.

This concept may help explain the other contexts in which we find collective
punishment being sanctioned. The situation of an nnmn 9y is unique in that the
majority of a city, and not merely a random assortment of individuals, embrace
idolatry. When a city becomes pagan, it essentially declares war against the
Jewish nation. We view the city not as a place where many people have aban-
doned Jewish belief, but rather as an entity that has arisen against the collective
of Israel. The nnmn vy seeks to secede, in a sense, from Am Yisrael, and thus
the Torah requires waging a fierce and relentless battle against the town. This
is why even innocent inhabitants are killed. Since this response falls under the
category of warfare — a military operation against a rogue regime, as opposed to
the execution of a group of violators — it is legitimate to punish even innocent
townspeople.

This theory can be applied also to other situations of collective punish-
ment. In Sefer Bamidbar (16:32), we read that although God heeded Moshe and
Aharon’s plea on behalf of the people during Korach’s revolt, He nevertheless
killed the revolts leaders as well as their family members. Korach’s followers
were spared, but his wife and children — and those of his primary cohorts,
Dasan and Aviram — were killed. The explanation, perhaps, is that Korach
launched an all-out “war” against Moshe and Aharon. This was not a case of
several people acting wrongly, but rather a rebellion against the establishment,
and thus even innocent lives were not spared.

Another example is the story of Yaveish Gilad, a community that ignored
the call to convene with the rest of the nation after the civil war waged between
Binyamin and the other tribes (Shoftim 21). The entire town — including the
women and children — were killed (21:10). It would seem that this refusal con-
stituted an act of secession, a declaration by the people of Yaveish Gilad that
they did not see themselves as part of the Jewish nation. Once the townspeople
declared war against the nation, an extraordinary circumstance arose whereby
even innocents were allowed to be killed.

In light of this theory, we may perhaps explain the Rama’s ruling permitting
the exclusion of an offender’s children from Torah educational frameworks.
The circumstances that warrant excommunication are those involving a sinner
who poses a direct threat to the Jewish community. It does not apply to a person
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who failed in a moment of weakness, or who makes an occasional mistake.
Excommunication was declared when somebody showed disdain or disregard
for the community, such as by flagrantly and unabashedly violating basic com-
munal norms, by brazenly opposing its leadership, or by tainting its reputation.
In essence, cherem is a response to a declaration of “war” against the Jewish
community. It is the way a community or the establishment fights back when
it comes under assault, and returns fire to those who threaten it. Therefore, as
in the cases of Korach and nnmn vy, innocent affiliates may be harmed in the
process. As part of the community’s efforts to defend itself against those who
wage war against it, causing harm to the offender’s family becomes a legitimate
option to consider.

In the view of this author, this perspective ought to inform our response to
perpetrators of heinous crimes who arise from our community. When dealing
with a serial pedophile, a financier who for years ran a fraudulent Ponzi scheme,
or other high-profile criminals, it could legitimately be argued that such people
have declared war on our community. If an Orthodox Jew is discovered to have
molested dozens of children, cheated dozens of clients, or evaded millions of
dollars’ worth of taxes, and his crime is widely reported throughout the world,
bringing shame and humiliation upon the entire Orthodox Jewish commu-
nity, he causes irreparable damage to us all. Therefore, it is entirely reasonable,
and appropriate, to respond by shunning that individual along with his family
members. When somebody declares war against the Jewish people, his innocent
family members may, tragically, need to be harmed as part of our response.

If a Jew was discovered working in support of Hamas or the Islamic Jihad,
and he wished to enroll his children in one of our community schools, the
community would, in all likelihood, unanimously demand that the school reject
the application. If this individual was planning his son’s bar-mitzva, it is hardly
conceivable that any Orthodox synagogue would open its doors to host this
celebration. Serial and high profile criminals should not be treated any differ-
ently. They place a nearly indelible a stain upon us all, and need to be openly
and forcefully opposed. While their spouses and children certainly cannot be
blamed for their nefarious acts of treason against the Orthodox community, the
war we are compelled to wage against criminals produced by our communities
will sometimes result in unfortunate “collateral damage,” affecting the innocent
family members.

I'V. Accepting a Penitent Criminal

Let us now turn our attention to the case of an observant Jew who, after having
been found guilty of grave crimes or moral indiscretions, expresses what appears
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to be genuine remorse and a sincere desire to make amends and return to the
Orthodox Jewish community. What sort of penitence would suffice for us to
welcome him back? (As mentioned earlier, we raise this question only in regard
to criminals who cannot be assumed to pose any sort of risk.)

The Shulchan Aruch (C.M. 34:22) rules that apostates and o7om — those
who betray their fellow Jews by disclosing information about them to hostile
gentiles — are not accepted as witnesses until they repent. The Rama clarifies
that a 9o regains his eligibility after his victims grant him forgiveness and he
formally repents. Importantly, the Maharam of Rotenberg (4:1022) ruled that a
701 must also compensate all those who lost money because of the information
he disclosed.

Similarly, with regard to social sanctions against a wrongdoer, the Ramban
writes in his Mishpat Ha-Cherem that a writ of excommunication is annulled
when the offender repents:
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If...[he] repented and came to beis din or before the town’s leaders in
the presence of the townspeople, they themselves can annul it for him.

We might add, however, that when it comes to the particular sin of non, the
bar of teshuva is raised especially high. Chazal teach in Maseches Kalla Rabasi
(3:18), nx1971% PR PwoNN Y3 — whoever disseminates negative information about
his fellow cannot be “cured” of his sin. Once the negative reports — whether
true of false — have been disseminated, their effects are no longer under the
disseminator’s control, and their impact cannot possibly be measured in any
sort of quantitative terms. As such, rectifying such a sin is all but impossible.
Accordingly, Rabbi Elazar of Worms, in his Sefer Ha-Rokeiach (Hilchos Teshuva,
27), prescribes the following “program” for repenting for this sin:
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He shall be like an eternal servant to him [his victim], and publicly
request his forgiveness. He should be whipped and should fast and con-
fess as though he killed all [of the victims] sons, daughters and house-
hold members... His sins should be in front of him, and he should
repent and break his spirit with all his might... If he does not have with
what to repay, then he should bring many friends and ask forgiveness
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from the one to whom he caused a loss, before he dies. And when he
earns money, he should limit [his own expenditures] and repay the
one he owes or his inheritors, for the informant has no “cure” unless
he removes the illness, confesses his guilt, and repents with all his
heart.

In cases where a person’s actions result in the incarceration of fellow Jews, it is
all but impossible to speak of any kind of compensation for the pain and humili-
ation caused to the victim and his family. As such, one could argue that such
an offender has no possibility of regaining his eligibility to rejoin the Orthodox
Jewish community.

It seems reasonable to assume that the same basic principle would apply to
other forms of criminal activity that caused harm to a great number of people,
such as large-scale Ponzi schemes, or the highly-publicized case of a respected
rabbi who was found secretly video recording prospective converts in his syna-
gogue’s mikveh. Although these kinds of violators can, in principle, regain accep-
tance into the community through repentance, their repentance must include
reparations and a sincere apology accepted by their victims, something which
seems all but impossible.

Thus, while in principle a sincerely penitent offender deserves the right to
resume communal life, it is very difficult to determine what kind of penitence
would suffice in the case of a person who caused a great deal of pain and suffer-
ing to many fellow Jews.

Erasing a Lifetime of Piety

In discussions regarding the handling of high-profile Orthodox Jewish crimi-
nals, advocates for welcoming such figures back into the community often point
to the fact that they are, when all is said and done, not much different from
the rest of us. Just as we all have our share of faults, we sometimes hear, these
convicted offenders, too, are generally decent, hard-working, God-fearing Jews
with flaws that landed them in trouble with the law. If a person is a devoted,
loving, hard-working spouse and parent, a devoutly observant Jew, and an active
community member who has made meaningful contributions — financial or
otherwise — to the Jewish nation, then why, some people ask, should he be
ostracized because of one grave mistake, severe as it may be?

The answer can be found in a famous story told by the Gemara (Berachos
28b) about the final moments of the life of Rabban Yochanan ben Zakai. As his
students gathered around, they noticed their revered rabbi crying, and they
asked him why he wept. He explained:
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I have before me two paths — one to Gan Eden, and one to Gehinnom,
and I know not in which I will be led. Shall I not cry?

Remarkably, Rabban Yochanan ben Zakai, the great sage who led the Jewish
people during one of the most tumultuous periods in our history — before,
during and following the fall of the Second Commonwealth — and who estab-
lished the academy in Yavneh which ensured the renewed flourishing of Torah
scholarship following the destruction, feared that he might be condemned to
Gehinnom. We can only wonder, what could he have possibly done that would
have sentenced him to eternal suffering? While we understand that no human
is perfect and free of spiritual blemish, and that even the most righteous among
us have stains on their record for which a reckoning will be made, what could
have made Rabban Yochanan fear that he would be led away from Gan Eden
and towards the suffering of Gehinnom?

Rav Yosef Dov Soloveitchik boldly suggested that Rabban Yochanan was
plagued by a fateful decision he had made years earlier, on the eve of the fall of
Jerusalem.

The Talmud in Maseches Gittin (56b) tells of the dramatic events that unfolded
as the Roman army besieged Jerusalem and the Jewish zealots persisted unre-
lentingly in their ill-conceived and ill-fated revolt. Rabban Yochanan’s disciples
secretly brought him outside the city, and he managed to secure a meeting with
the Roman general and future emperor, Vespasian. During this meeting, Rabban
Yochanan earned the general’s trust and affection, and Vespasian invited him to
make a request. Rabban Yochanan asked that the general spare the academy in
Yavneh, as well as the scholarly family of Rabban Gamliel, and arrange for medi-
cal care for Rabbi Tzadok who was gravely ill. Generations later, the Gemara
tells, there were those who wondered why Rabban Yochanan stopped there, and
did not request that the general leave Jerusalem and the Temple intact. Once
Vespasian offered to grant a request, why did Rabban Yochanan not plead on
behalf of the city and the Beis Ha-Mikdash? The Gemara explains that Rabban
Yochanan feared that such a bold request would be denied, and the Jews would
then be left with nothing after the failed revolt. A modest request, he figured,
would be granted, but requesting that Jerusalem be spared would be met with
fierce rejection.

We can only imagine, Rav Soloveitchik noted, how this controversial deci-
sion weighed on Rabban Yochanan’s mind after Jerusalem and the Temple were
set ablaze and thousands of Jews were slaughtered by the marauding Roman
legions. He must have been haunted for the rest of his life by the nagging voice
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in his mind asking the excruciating question of “what if?” There was no way of
knowing for certain that the tragedy of the churban was unavoidable. Maybe he
was wrong? Perhaps at that moment, when Rabban Yochanan earned Vespasian’s
favor, he could have prevented the destruction, if he just had a bit more courage.
These were the questions that tormented Rabban Yochanan for the rest of his
life, even as he breathed his final breaths.

And thus he told his students with overwhelming dread, “I know not in
which direction I will be led” Rav Soloveitchik explained that when a leader
makes a wrong, fateful decision that yields especially grave consequences, his
mistake could potentially outweigh on the heavenly scales a lifetime of religious
devotion. Rabban Yochanan recognized that if his decision was, in fact, incor-
rect, then his life of Torah, mitzvos and invaluable leadership would not neces-
sarily suffice to save him from Gehinnom. Even if this were his only mistake, it
was a mistake with such devastating consequences that it could not be cancelled
by his life of unequaled piety and Torah scholarship.

When we hear the question, “Should one serious crime erase a lifetime of
religious devotion,” the answer, in many instances, must be an unequivocal
and resounding “Yes” When a clearly identifiable Orthodox Jew commits a
crime that brings shame upon our entire community, lending credence to the
cruelest stereotypes about our people, this crime cannot just fade away into
the background of this person’s otherwise noble life. Rabban Yochanan made a
controversial decision using his best judgment, and was still worried until his
dying day. When far lesser people than Rabban Yochanan make the inexcusable
decision to commit a crime, and their decision causes irreparable harm to the
entire Orthodox Jewish world, this mistake cannot simply be overshadowed by
the upstanding life they otherwise lead. And thus a strong, harsh communal
response is not only appropriate, but a matter of vital importance for us all.

INTERVIEWS

Rav Ron Eisenman
on Headlines with Dovid Lichtenstein*

There was a Reform rabbi in the Washington, DC area who spent time in prison
for — I think — allegedly trying to prey on a minor via the internet. When he
came back to his Reform congregation, they actually had a vote, and they voted
to deny him access — even though he claimed to be a “baal teshuva” already.
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They voted about such a person, 727pn y1n nya. I think this is something we
should consider. Obviously, we should speak to the person, and he could make a
public plea explaining that he is totally repentant and following hilchos teshuva,
regretting everything he did. When we are dealing with sexual molestation,
you have the idea of recidivism of crime, which involves a mental health issue.
As Rabbi Abraham J. Twerski would say, “How do you know when an addict
is lying? When his lips are moving.” I think you would find that despite their
promises to the contrary, they are people we can no longer trust. But if it’s a
financial issue, and he’s totally repentant, and he says he will do whatever it takes
to allow him back into shul, then maybe there is room [to accept him]. But if
he comes defiantly, with his head up, saying, “I never did anything wrong,” of
course I would never allow such a person to be part of the kehilla. I've asked
people to leave for less.

* Broadcast on 5 Marcheshvan, 5776 (November 5, 2016).

Rabbi Zvi Weiss
on Headlines with Dovid Lichtenstein*

This is a complicated and sensitive issue, and not a shayla from today, or even
from the last fifty or one hundred years. It’s come up throughout history. Baruch
Hashem, Klal Yisrael from its inception until today has had multitudes — xan
81117 — of Yidden who are ehrlich, who did the right thing, and who created
'n v1Tp, both as individuals and as part of a community. But unfortunately, in
the world we live in, people have free will and face all kinds of challenges, and
there have been individuals who have behaved in horrific, harmful ways both
to themselves, spiritually, to their families, or to their communities. There have
been people who are xonm xvin (who sin and lead others to sin), who pose
danger to society. These shaylos came up regarding the followers of Shabtai Tzvi
who went out recruiting and pulling Yidden away from doing the right thing,
and it’s a complicated shayla.

A single cookie-cutter answer will not work, so we are talking theoretically.
Every individual and every case must be judged on its own and examined with
all kinds of emotions — compassion for the individual who went off the path,
compassion for the people around him, and compassion for the tzibur...

Unfortunately, for a community rabbi, these kinds of issues are going to
present themselves, and our responsibility, the way I understand it, is not to run
away from these situations, and to instead address them head-on.

In cases of a sexual predator, in my opinion and in the opinion of experts
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I've spoken to, it’s almost impossible to say he’s been cured and is no longer a
danger to society. And therefore, those cases have to be looked at that from that
standpoint. And though the question comes up about the innocent children
of the perpetrator, we have to look at it from the standpoint of protecting our
children, the innocent children who are unrelated to the story.

The Shulchan Aruch (Y.D. 334) talks about a case where a fellow was put into
nidui because he was an avaryan [sinner] — he didn’'t behave properly. He did
not necessarily entice others, or cause harm, he didn't pose a threat and he wasn’t
a predator. Within his own mmn» "7, in the privacy of his home, he was not follow-
ing halacha. Back then people understood that just like we have a responsibility
for each other’s wellbeing...there is also a concept of being responsible for their
spiritual wellbeing. Chazal understood that sometimes, when other means don’t
work, when pn naipn [“the right hand drawing close”] does not bear fruit, then
unfortunately, for the benefit of the avaryan to motivate him, we need to...
[declare] nidui, which beis din is empowered and obligated to do. It means he
cannot come to shul, one cannot be within his mnx "1 or have anything to do
with him, he cannot be incorporated into a minyan, and there’s even a shayla if
you can have a minyan while he’s there... Right there in the first se’if of 334, the
Rama quotes that we put into cherem somebody who deserves cherem...even
if he will go off the derech. The preponderance of poskim hold like the Rama.
The Taz argues very strongly, but the Shach in Nekudos Ha-Kesef, after a whole
litany of proofs from the Taz, simply says we don't have to worry about what the
Taz is saying, because if so, then Y%7 17 n%va [there would be no possibility of
judgment in the Jewish community].

The nidui is not only to stop the avaryan from his behavior, but it’s also jyn>
W yn wnw — people need to know that you have to behave and do the
right thing. We try to do it by exciting people, and by giving them the beauty
and sweetness of Yiddishkeit, and showing them the privilege of being able to
have an intimate relationship with the Ribono Shel Olam based on Torah and
mitzvos. But if this doesn’t work, we have to start thinking about the people he
might be influencing, even if he is not trying to influence anybody. We have to
protect the people.

The Chasam Sofer says a fascinating thing... This fellow whom we put into
cherem — what’s keeping him around is that he has some merits, perhaps that his
children are having a Jewish education. Perhaps this is why he is not gone and
off the scene. Therefore, as part of our obligation to take away his merits, we do
not let him have children in school so they do not receive a Jewish education and
thus do not bring him merits. As for their souls — we don’t have to worry about
it, the Chasam Sofer says, because they are innocent. The Ribono Shel Olam will
look upon them as moux. They would have done the right thing, but they were
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not given the opportunity, so their souls are protected. This is an unbelievable
teshuva of the Chasam Sofer.

However, the Chasam Sofer says at the end that we have to be very patient
and look through the situation carefully. It has to be done with trepidation and
fear, he writes, “and Hashem will protect us” so we should know what the right
thing is.

So as for the question of the criminal’s children, if it’s an outsider coming
into the community, we can tell him before he comes that he should not come,
because his children will not be allowed into the school...

* Broadcast on 12 Marcheshvan, 5776 (November 12, 2016).
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Panel Assembles To Discuss Sex Abuse Cases In
Brooklyn

June 10, 2012 10:02 pm
by WINS reporter Sonia Rincon

NEW YORK(CBSNewYork) — Brooklyn District Attorney Charles Hynes and a panel of
community leaders met to discuss sex abuse cases within the Ultra-Orthodox Jewish
community.

DA Hynes and civil rights attorney Norman Siegel appeared at a public town-hall
meeting in Brooklyn on Sunday, along with child advocates, rabbis, and molestation
victims.

1010 WINS reporter Sonia Rincon was in Crown Heights...

Hynes has come under fire in the past for his handling of sexual assault allegations
in the community.

The District Attorney defended his policy and said that it was unacceptable for
anybody with knowledge of sex abuse to fail to report it to the authorities.

Siegel told the assembly that the community could not stop at reporting abuse
to rabbis.

“For too long the community’s response to sexual abuse was to tell the victim to
go talk to a rabbi,” he said.

Siegel praised the District Attorney for his work on the issue and pledged his
continued assistance. He also advised parents that they should never hesitate to
report suspected abuse cases to the authorities.

Leaders emphasized the need to involve secular authorities...

Hynes emphasized the need to prevent victims of sexual abuse from becoming
victims of retribution within the community.

“We have to protect the victims and not the perverts,” he said.

Rabbi Yousef Blau made it clear that the policy of the community was to involve
the authorities if abuse was suspected.

“If one is aware of someone abusing children, one must go to secular authorities,”
he said.
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Siegel told the assembly that he looks forward to participating in similar meetings
in the future.

Does Brooklyn need to change the way it handles sex abuse cases? Let us
know in our comments section below...

Copyright © CBS New York
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Reporting Child Molesters: non or
Obligation?

In recent years, the Orthodox Jewish community has been shaken by numer-
ous tragic revelations of otherwise respected educators who have taken
criminal advantage of their role to molest children under their charge. Amid
the collective efforts to formulate a proper response to this most unfortunate
phenomenon, the question has arisen as to the propriety of reporting abusers to
the relevant authorities, such as the police or municipal child welfare services.
Jewish tradition has always regarded nvon — relaying to gentile authorities
information about a fellow Jew or his assets — as among the harshest crimes a
Jew can commit. When exploring whether or how this prohibition applies in
the case of a child molester, we must consider the parameters of nvon, on the
one hand, and on the other, the precise halachic classification of molestation
and the long-term danger posed to the victim.
Specifically, we will examine the following questions:

1) Does a molester have the halachic status of a qmn (“pursuer”), whom
others are allowed to stop through any necessary means?

2) Irrespective of the law of 91, is it permissible to summon the authorities
to apprehend a Jew who threatens the wellbeing of other Jews?

3) Does the prohibition of nvon apply to modern-day democratic
governments?

4) In a case in which someone is suspected of molesting a young boy or girl,
how much credence can we halachically give to the child’s testimony?

5) Assuming that, in principle, a suspected molester can or must be reported
to the authorities, may this decision be reached by anyone, or must one
receive a formal pesak from a rabbi or beis din?

I. Is a Molester a q4119?

We will begin by examining the possibility of assigning to a molester the status
of 911 — literally, “pursuer” Under certain circumstances, one who threatens
another person may be stopped through any necessary means, including even
by killing him. If a molester, who threatens children, is considered a 91, then
certainly he may and must be stopped through any available means, which, in
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contemporary society, would translate into summoning the authorities who
have the legal and physical power to arrest and imprison criminals.

The Mishna in Sanhedrin (73a) lists three cases in which people are licensed
to kill someone who pursues another person: if he is attempting to kill, to engage
in forced homosexual relations with another man, or to engage in forced sexual
relations with a nomxnn ns (betrothed girl). The Gemara clarifies that this
license is given in all cases in which the person endeavors to commit a capital
sexual offense; it is not limited to cases of homosexuality or relations with a nya
noxnn. This includes an adulterous relationship with a married woman, as
well as situations of incest. The Acharonim address the question of whether this
halacha would also apply to one seeking to have forced relations with a nidda.!

Accordingly, some have claimed that a molester should be regarded as a 91,
insofar as he seeks to commit capital sexual offenses. However, this would be
true only if the molester commits the sexual act of intercourse with a boy, but
not if he engages in other kinds of inappropriate behavior.? Furthermore, in the
case of a young girl who has yet to reach adolescence and is thus not considered
a nidda, even the act of intercourse would not constitute a capital sexual offense,
and thus the status of 9111 would not apply. (The situation of an adolescent girl
would depend on the aforementioned debate concerning one who seeks rela-
tions with a nidda.) Moreover, when dealing with youngsters who have reached
the age of halachic adulthood, the possibility of considering the molester a 4111
is limited to forced relations. The law of 4711 does not apply to one who seeks
to seduce an adult (Sanhedrin 73b), and thus in the case of teens, the molester
cannot obtain the status of qm if he entices his victims to engage in relations
without coercion.

Others claim that molesters should be treated as a 4117 not due to the intent

1. The Avnei Neizer (Y.D. 461) infers from Rashi’s comments in Sanhedrin (73b, nmar n”1
n11) that the status of 911 applies to one pursuing a woman only if the relationship
would render the resultant child a mamzer, and thus it would certainly not apply to
the case of a nidda. Rabbi Akiva Eiger, in his notes to the Rambam (Hilchos Rotzeiach
1:11), also makes this inference from Rashi’s comments, noting that the Rambam there
appears to disagree. See also Minchas Chinuch, mitzva 6oo.

2. One could argue that a molester should be regarded as a 9T pav (a person who might
be seeking to commit a capital offense), as it is possible that he seeks full intercourse,
even if most molesters engage in other forms of inappropriate contact. However, the
halacha regarding a 9T pav is itself subject to debate. The Minchas Chinuch (296:33)
writes that such a person is regarded as a 911 and may be killed, whereas Rav Chaim
Ozer Grodzinsky rules that the status of g1 is reserved for those who are clearly bent
on committing the forbidden act (Achiezer, vol. 3, 72:3). The Tosefta in Sanhedrin (11:5)
appears to support Rav Chaim Ozer’s position. See also the comments of Rashi, Tosfos,
and Kovetz Shiurim regarding nannna xan, Pesachim 2b.
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to commit a sexual offense, but rather because of the potentially fatal effects of
molestation. Victims of sexual abuse often suffer from psychological disorders
such as depression and the like, which can often last for many years and can
sometimes lead to suicide, God forbid. Given the possible deadly result, it has
been argued that a molester is no different from someone attempting to kill
another person, as he seeks to inflict upon the victim emotional trauma that
can result in suicide.

It should be noted, however, that the aforementioned Mishna listing the
sexual offenses included under the law of 4717 makes no mention of one who
seeks to engage in forced relations with an unmarried girl. Despite the traumatic
psychological effects of rape, the Mishna does not include it in its list of crimes
that may be prevented by killing the prospective offender. It thus seems difficult
to extend to the status of qmn to those seeking to commit crimes that inflict
emotional pain on the victim, an extension that is never made by the Mishna.

I1. Molesters as a Threat to the Public

Even if a molester does not have the status of qmn, might it still be permissible
or obligatory to report him to the authorities for the sake of protecting potential
victims? More generally, what halachic means are available to a community
when one of their own threatens the public welfare?

The poskim address this question in the context of the Shulchan Aruch’s
ruling (C.M. 388:12) allowing communities to report to the gentile authorities
one who causes harm to the public:

,JDIPYY 1TI0RYY IMDNY WDIR D221I1D YTNY T2 170N IMN 1IPRN NDRA 3900070 9
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Whoever causes harm or distress to the public — it is permissible to
hand him over to the gentile authorities to beat him, imprison him or
fine him; on account of distress caused to a single individual, however,
it is forbidden to hand him over [to the authorities].

According to the Shulchan Aruch, a distinction is drawn between one who
threatens the public welfare, who may be reported to the authorities, and one
who causes harm to an individual, whom the community is not authorized to
report.

The Sema, however, commenting on this ruling, establishes an important

3. Inthe prevalent editions of the Shulchan Aruch, this word is written 701mn, but the Shach
and Vilna Gaon note that the text should read axnn.
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qualification, claiming that the Shulchan Aruch refers here only to xn%va1yx —a
general disturbance or annoyance. In such a case, a community may not report
an offender who disturbs only one individual. If, however, the offender causes
actual monetary or physical harm, even to one person, then he may certainly be
reported to the authorities. The Sema refers us to the Shulchan Aruch’s earlier
ruling (388:7): “Some authorities maintain that one who is beaten by his fellow
may go and submit a complaint to the gentiles, even though this will cause the
beater great harm...” The Shach adds that if one beats other people, it is per-
missible to petition the authorities to intervene and prevent him from causing
further harm, even if the authorities will confiscate the offender’s property as
a result.

It is clear from the rulings of the Sema and Shach that one is entitled to report
to the authorities a felon who threatens the public welfare, even if he poses a
physical or monetary risk only to individuals, and not to the general public.®

This ruling also appears in a responsum of the Maharach Or Zarua (Teshuvos
Chadashos 4):

If the beater is someone who frequently beats, and has repeated [the
crime] several times and continues to act freely, and it is clear from
his conduct that he plans to beat whomever does not comply with his
wishes, it is a mitzva for every Jew to notify the judges and authorities
and petition them to stop him. And if as a result they would conspire
against him and confiscate all his property, the informer has not com-
mitted any sin.

It seems clear that a child molester is no different in this regard from one who

4. 'The Darchei Moshe, as cited by the Shach, records this ruling in the name of the Maharam
Mei-Rizbork and disagrees, noting that a community is not permitted to confiscate the
property of even a 7om — someone who reports his fellow Jews to the authorities. If
a community does not have license to confiscate a vowm’s property, the Darchei Moshe
argues, then certainly this may not be done to one who causes other, lesser forms of
harm. The Shach notes, however, that the Maharam was speaking of petitioning the
authorities to prevent further criminal activity, and not of taking punitive measures
against an offender. Regardless of the accepted punitive measures for a 7om, a com-
munity is certainly entitled to summon the government authorities to prevent someone
from causing people harm.

5. On the basis of this ruling, Rav Yosef Efrati rules that if someone is trying to steal, the
prospective victim may immediately notify the authorities and does not have to first
summon the thief to beis din. Rav Efrati applied this ruling to the case of a person who
uploaded the entire Artscroll Talmud onto the internet and made it available for free
viewing. According to Rav Efrati, Artscroll was entitled to go straight to the police to
avoid financial loss.
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beats other people. It would thus be permissible — and, in fact, a mitzva — to
notify the authorities in order to stop the molester from his criminal activity,
and this would not constitute nvon. Indeed, Rav Yosef Shalom Elyashiv, in a
responsum printed in the Yeshurun journal (vol. 15, p. 641), rules that where
there is a legitimate reason to suspect a person of molesting children (72715 ),
he may be reported to the authorities.®

III. Applying nvon to Democratic Governments

Thus far, we have worked under the assumption that the prohibition of nvon
would, in principle, forbid reporting fellow Jews to the gentile government
authorities, and the only question is whether in practice this would be permis-
sible for the purpose of public safety. However, this assumption itself — that the
law of nvon is theoretically applicable in contemporary Western society — is
far from clear.

One basis for questioning this assumption is a passage in the Aruch
Ha-Shulchan (C.M. 388:7):

As anyone familiar with history knows, in ancient times people in dis-
tant lands had no protection over their bodies or property from bandits
and thieves, even those in official positions of power. Even today, as we
know, there are several countries in Africa where government officials
wantonly rob and steal. But the European monarchs, and especially
our lord, the Russian Czar, and his predecessors, as well as the kings of
Britain, should be commended for extending their governance over the
distant lands so that every person would enjoy protection over his body

6. Rav Elyashiv bases his ruling upon a responsum of the Rashba (3:393) in which the
Rashba authorizes community leaders to impose penalties and even administer corporal
punishment to felons when they deem such measures necessary for the public welfare
(nywn 7121 nyn pponY). Thus, Rav Elyashiv rules, the sages of every generation are
licensed to take the measures they deem necessary to protect the public from criminals
such as abusers.

I asked Rav Elyashiv’s disciple, Rav Yosef Efrati, why Rav Elyashiv resorted to this
responsum of the Rashba, when it is clear from the Sema and Shach, as cited above, that
one who poses a threat may be reported to the gentile authorities. Rav Efrati replied that
Rav Elyashiv was reluctant to issue a blanket ruling allowing all individuals to notify the
authorities about a suspected abuser, which could lead to widespread false accusations.
He therefore cited the responsum of the Rashba, which authorizes specifically the batei
din to take the necessary measures to rein in on dangerous criminals. As we will see later,
however, there is halachic basis for allowing even ordinary citizens to report molesters,
without obtaining a pesak from a rabbi or beis din.
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and property, such that the wealthy do not have to hide to avoid being
robbed and murdered. This is the basis of all the laws of non found in
the Talmud and halachic literature, as we will, with God’s help, explain,
for one who informs or reports his fellow to these thieves is indeed
pursuing him both physically and financially, and he may therefore be
saved [from this sin] by having his life taken.”

According to the Aruch Ha-Shulchan, the prohibition of nvon applies only to
reporting fellow Jews to rogue governments who have no regard for the basic
rights of its citizens. Even Czarist Russia, the Aruch Ha-Shulchan writes, granted
its citizens enough rights to render nvon inapplicable. It goes without saying that
this would be true of modern democracies, which guarantee their citizens due
process of the law before punitive measures are undertaken, as well as protection
of life, limb, and property.

Moreover, several sources indicate that the license to kill a 7o, even if he
only informs authorities about a fellow Jew’s money,® stems from the clear and
present danger that he poses to human life. The Sema (388:29), for example,
writes that a 701 may be killed because once a Jew’s property is exposed to the
gentile authorities, he becomes subject to false charges to the point at which, in
many cases, he is killed, and thus the 9o has the status of a qm. This is also the
implication of Rashi in his commentary to Bava Kama (117a), and this point is
made explicitly by the Rosh in one of his responsa (17:1):

One who seeks to expose his fellow’s property to a thief is compared by
the Sages to one who pursues his fellow physically to kill him... Once
one falls into the trap, he is shown no mercy; and a Jew’s money, too —
once it falls into the hands of the thieves, he is shown no mercy. Today
they take some, tomorrow they take it all, and in the end he is handed
over and killed, as they hope he will confess that he has additional
money. He [the 101] is therefore considered a q711, and may be saved
[from his crime] by taking his life.

Accordingly, even if we do not accept the Aruch Ha-Shulchan’s sweeping claim
that non does not apply to governments of civilized societies, we would still
restrict the prohibition to situations in which conveying information would pose
a direct threat to life. In contemporary societies, even if a court makes a wrong

7. This passage is omitted from the most recent edition of the Aruch Ha-Shulchan, likely
because the printers assumed it was added only to satisfy the censors and does not reflect
the author’s actual views. Significantly, however, Rav Eliezer Waldenberg (Tzitz Eliezer
(vol. 19, 52:5), cites this passage, evidently assuming that it was written wholeheartedly.

8. 'This license is codified in the Shulchan Aruch (C.M. 388:10).
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conviction, the defendants life is not put at risk, and it thus stands to reason that
the grave prohibition of nvon does not apply in today’s circumstances.’

In an oral conversation, Rav Yosef Efrati noted that even if the prohibition
of nvon does not apply to modern democratic governments, reporting Jews
to the authorities would nevertheless be prohibited for a different reason. The
Gemara in Gittin (88b) establishes the prohibition of o”2y 199 851 nnn195, which
forbids resorting to non-Jewish courts to resolve legal conflicts. Aside from the
issue of nvon, reporting an alleged criminal to the gentile authorities essentially
amounts to putting him on trial before a non-Jewish court, in violation of nina%
0”10y 197 R,

One may, however, dispute this contention on several grounds. First, the rule
of 0"y 1%’ nnnab applies to bringing financial disputes to non-Jewish courts.
In the case of a criminal such as a molester, the court system is being used to
protect people from harm, not to settle property disputes. Second, in our times,
when batei din do not have the authority to punish criminals, it is legitimate to
resort to the general court system for the vital purpose of reining in criminals.
This cannot be compared to situations of financial disputes, which batei din
are authorized to adjudicate, such that bringing the matter to a gentile court
would dishonor Torah law. If a criminal threatens the public, a community’s
only recourse is the general court system, which has the authority to convict and
imprison offenders, and this should thus certainly be permissible.

Moreover, reporting an offender to the police is not the same as summoning
another party to court. Even though the accused criminal will likely be pros-
ecuted and put on trial, the Jew who reports him is not bringing him to court.
He merely summons the authorities to intervene for the sake of public safety,
and they then decide to prosecute. Calling the police thus does not violate the
law of 0”2y 7Y X9 oab.

IV. Accepting the Testimony of a Minor

Based on what we have seen, it is permissible, and even obligatory, to report
a suspected molester to the authorities once there is sufficient reason to sus-
pect that he indeed poses a danger to other people. The question then must be
addressed as to how a credible suspicion is established. If a child claims he or she

9. The Mordechai (Bava Kama 9:117) offers a different reason for the prohibition of nvon,
writing that it is “repugnant” (79n) to hand over one’s money to a gentile ruler. As cited,
however, the Sema gives the reason that non threatens a person’s life, and for this reason
the Shulchan Aruch allows even killing a qom.
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was molested, does this complaint suffice as “testimony” to warrant summoning
the authorities?

This precise question was addressed by Rav Yosef Shaul Nathanson in his
work of responsa, Shoel U-Meishiv (Mahadura Kama, 1:185):

In 5613, rumors were spread in a certain town about a certain teacher
who had been living there for eight years, and the children who studied
with him as youngsters are now thirteen years old and older. They now
testify that as children, when they learned with him, he defiled them
through homosexuality, Rachamana litzlan... Two young men — one
who is now fifteen years old and the other thirteen — testified that as
children, when they studied under him, when they were around nine
years old or younger, he would defile them through homosexuality, for
they would lie with him in bed in the room where he lived. There is a
lot more to the incident that is not suitable for printing.

This was my response. The truth is, I have already elaborated in a
responsum that two valid witnesses are required to disqualify a person,
and I cited the comments of the Peri Chadash and the Ritva requiring
two valid witnesses to disqualify someone, as it is treated as mwai »»7
[a trial for the purpose of corporal or capital punishment]. In this case,
then, since they were minors at the time of the incident, they are not
accepted as witnesses to testify as adults about what they saw as minors,
as stated explicitly in Choshen Mishpat (35)... However, according to
what the Maharik and Terumat Ha-Deshen wrote and was codified by the
Rama in the Shulchan Aruch, that in situations where valid witnesses are
not needed, even women and minors are accepted as witnesses, in this
matter, where certainly there is no possibility of having adults [testify],
and there is no possibility of having testimony — because undoubtedly,
this person, although he is evil and malevolent, conceals his conduct
and plays only with small boys... — it is clear that they are accepted as
witnesses. Moreover, it is not as though we are trying to disqualify him
from serving as a witness or from taking an oath...

In my view, then, it is proper [for the people] to remove from his
head the crown of demagoguery and to protect themselves until he
tully repents with appropriate means of self-affliction. He should then
return and accept the words of the rabbis, and this should serve as atone-
ment for his sins. But we cannot speak of repentance unless there is a
confession.

The Shoel U-Meishiv explicitly allows accepting testimony given by adolescents
about events they experienced as children. It seems clear, however, that this
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ruling would apply even to the testimony given by children before they reached
adolescence. The Shoel U-Meishiv based his ruling upon the Rama’s comments
regarding a situation in which there is no possibility of finding valid witnesses
(C.M. 35:14):

All those who are disqualified — they are disqualified even in a situa-
tion in which it is not common to find valid witnesses to testify. All this
applies only according to the strict law. Some maintain, however, that
there was an ancient provision enacted to accept women’s testimony in
places where men are not normally found, such as in a women’s rest-
room, or regarding other matters in which women are involved and men
are not, and to which men do not normally pay close attention, such as
to testify that certain clothes were worn by such-and-such woman and
they belong to her.

Therefore, there are those who say that even one woman or a rela-
tive or minor is accepted to testify about the beating and degradation
of a Torah scholar or about other fights...because it is not customary
to summon valid witnesses for this, and there is no time to summon...

Clearly, then, complaints made by a child who claims to have been molested, as
long as they sound credible, can be accepted as sufficient grounds for suspicion
that warrant appropriate action. Since molesters make sure to commit their
crimes in seclusion, and there is thus no chance of their being seen by valid
witnesses, a child’s testimony may be accepted as grounds for suspicion.

V. Must a Rabbi or Beis Din be Consulted Before Reporting
a Molester?

In a case in which a person has verified knowledge of a molester, may he notify
the relevant law enforcement agency himself, or must he first consult with a
rabbi or beis din to receive an official psak halacha?

The Yam Shel Shlomo (Bava Kama 3:9) discusses at length the topic of rw17oxY
xNno'Rn, the license to use corporal punishment in order to enforce compli-
ance with Torah law. After citing several sources that affirm the right to utilize
physical force against Torah violators, the Yam Shel Shlomo emphasizes that this
applies only to an 1»9wm mwn nTr — a distinguished person who is renowned
for his piety, who can be assured to act genuinely le-sheim shamayim. The Yam
Shel Shlomo then proceeds to draw a distinction in this regard between personal
religious matters and interpersonal offenses:

But this applies specifically to distancing [people] from other
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prohibitions, between a person and God. However, regarding interper-
sonal matters, such as if one beat his fellow, it is permissible for any
person, even a simple man, to rescue his fellow, and he may beat the
assailant in order to save the victim.

According to the Yam Shel Shlomo, all people are authorized to intervene in
order to rescue a victim of crime.! This is also the ruling of the Maharam Mei-
Rizbork, cited by the Shach (C.M. 388:45): “There is a mitzva for every person to
inform the judge that so-and-so beat so-and-so.”" This license would certainly
apply to molestation, which often involves physical assault that is no different
from beating and also inflicts psychological damage that requires professional
treatment, and whose effects are often more severe than physical harm.

Accordingly, it would seem that any person who is aware of a molester is
authorized, and indeed obligated, to intervene by notifying the relevant govern-
ment authorities, and he does not have to first consult with a rabbi or beis din.
To the contrary, consulting with a rabbinic authority could delay the process
and expose additional children to risk, Heaven forbid. It seems clear that once
a credible suspicion has been established,'? anyone aware of the situation is
required to immediately report the matter to the appropriate law enforcement
agency, without any delay and without any consultation, so that offenders can
be apprehended and our precious children can be spared the physical and emo-
tional trauma of molestation.

10. Unfortunately, there are those who cite the first section of this passage in the Yam Shel
Shlomo as a source for requiring consultation with a rabbi or beis din before reporting
a criminal to the authorities, ignoring the latter segment, where the Yam Shel Shlomo
rules explicitly that anyone is allowed to intervene to rescue a victim of assault.

11. See above, n. 4.

12. In the absence of 7279 Y11 — credible grounds for suspicion — it would seem that
one may not report a suspected offender, as this would undermine his reputation and
cause him humiliation without sufficient cause. It is possible, however, that if one can
ascertain that the investigation would be done in complete privacy and confidentiality,
then even without 7279 @937, one may report a suspected abuser, although this issue
requires further study.



